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Tu E recent application of the Prince of 
Wales to Parliament, for the payment of his 


debts, has given riſe to a good deal of diſcuſſion 
and debate. As far as political conſiderations 


form any part of the arguments on one ſide or 


the other, the Author of the following ſheets 


1s ſilent. It is not his province to difſect the 


plans of great ſtateſmen, and pronounce upon 


their abſolute or comparative merits. He has 


undertaken a more humble taſk—To ſubmit to 


the judgment of thoſe who indulge any curioſity : 


upon ſuch matters, What has occurred to him, 


in the courſe of his profeſſional reading, vpn 


a few points of mere forenſic diſcuſſion, which 


have ariſen collaterally to other queſtions of 


; B | more 
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E 
more extenſive and momentous concern. Theſe 
have already exerciſed the ingenuity, and pro- 
voked the erudition, of ſome of the firſt law 
officers of the. crown. The Author laments 


. * 
that he was not preſent when they delivered 


. their argued opinions in Parliament. Through £ 


the medium of newſpaper reports, he can ſee 


but darkly and indiſtinctly. Had he had the 

benefit of the learning of the Attorney General, 
and the acuteneſs of Mr. Grant, he would Pro- 
f bably have been corrected, where he happens to 


differ from them; and would have obtained 


new grounds and reaſons of afſent, where it is 


his good fortune to concur. | As he ſtands at. 
| preſent ſo far from knowing the arguments 
whereby they ſupported their opinions, he is 
not diſtinctly apprized what thoſe opinions were, 
| ſpecifically, upon each diſputed point. He 
| knows it only looſely and undeterminately from 
i hearſay, or from authority equally dubious, the 
5 Vague relations of unlearned reporters. If i in 
any part, therefore, of this Eſſay, he happens to 
be miſtaken in what he underſtands to be the 
deliv ered ſentiments of any public man, he 


hopes, 


＋ 2 1 


8 . that the account he has given of his 


means of knowledge, will plead his excuſe. 


A pamphlet has already appeared upon this 
ſubject by a gentleman of the name of Nicholls. 


-The Author of the following Eſſay would 


not provoke too ſevere a ſcrutiny into his own me- 


rits, by wantonly detracting from thoſe of his fore 


runner in the ſame path of diſcuſſion: but he can- 


not help obſerving, that the work in queſtion is 


more diſtinguiſhed for clear luminous ſtatement, 


than for extent of reſearch, or accuracy of know- 


# ledge. It i is perhaps clear, becauſe it is ſuper- 


ficial; and eaſily underſtood becauſe it ſays 


little. It 1 is chiefly made up of ſcanty glean- 
ings from the Prince's caſe *, But little farther 


ſeems the pamphlet writer to have extended his 

inveſtigations. From moſt of his poſitions the 
Author feels himſelf compelled to difſent. He 

| hopes he ſhall not diſſent from him with petu- 

| lance—The Public muſt decide whether he diſ= _ 


ſents from him with knowledge. | 


* 8 Co, from Pe 1 to p. 32. 
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TRE eldeſt, or firſt-born ſon of a king of 
955 England, heir apparent to the crown, primoge- 
nilus filius regum Anglie in regno Anglie berrditari? 
ſucceſſurus, is ſeiſed of various lands, tenements, 1 
and nereditaments, as of the dutchy of Corn- 
wall, under the name and honour of Duke of 


Cornwall; by reaſon of a charter made with 


the authority of Parliament by Edward III. in 
the 11th year of his reign, to Edward, Prince 
of Wales, commonly known by the name of 
; The Black Prince. This charter is the founda- 
tion of the title which became veſted in the ; 
preſent Prince of Wales, at his birth, to the 


| property in queſtion. 


pon the conſtruction of this act three prin- 
| cipal queſtions have ariſen : 3 
1. What kind, quantity, or quality of elbe, 


Ro conveys to the perſons entitled under it? 


II. Who are the perſons entitled under it 2 
3 III. Whe- 


e * 
III. Whether or not the King is accountable oy 
for the rents and profits of the dutchy of Corn- 


wall, received by him during the minority of * ö 


Fr EOS — 


A fourth naturally Wide irſelf as a ſequel „ 
to the third, Fr ai as EE. 


IV. gang the Kiag to be accountable, 5 
What would be the proper method of ſuit in „ 
this caſe?, i in plu 5 | 


The word eſtate, in its true, preciſe, legal 2 


acceptation, ſignifies the degree or ſpecific quan- -— 
tity of intereſt poſſeſſed by the holder of any 
. in the thing holden. 


55 


Ihe largeſt degree of intereſt which can be 


poſſeſſed in any ob) ect of dominion, or property, 
as forming a head in the nomenclature of eſtates, 
| known to the law of England, is an eſtate in 


fee ſimple. From this point downwards there 


is a ſeries of general | heads, or deſignations, 


_ correſponding to a ſcale of diminiſhing intereſts, 2 


B * Rey reaching 


V2 


. 
| reaching to the ſlighteſt and fraileſt eftate that 


can be ä eſtate or intereſt deter- 
minable at will. 


Each of theſe general heads, or diviſions of 
eftate, has its modes, properties, and qualities, 
: which determine its nature, and make it what 
5 it is. No particular individual eſtate can be ſaid 
to fall under a ſpecific head, which has pro- 
perties and qualities foreign from that head. 
| Thus it is evident that an eſtate which! is con- Ty 
fincd in its deſcent to a certain deſcription of 
heirs, cannot with propriety be called an eftate 
in fee ſimple, which excludes that Property of 
limitation and circumſcription, 8 


Every particular eſtate, created by any autho- 


rity ſhort of an act of Parliament, muſt. come 


under one of the general heads eſtabliſhed by 7 


the law of England; It muſt have all the pro- 


perties appertaining to one in the ſeries, without 
either redundancy or deficiency. Should any 


individual endeavour to create a new and ano- 
malous eſtate, either the conveyance would be 


333 - entirely 


1 | * 1 | 
g entirely void, or conſtruction would by exten- 
ſion or limitation reduce it into regularity. But 
Parliament is omnipotent; and we muſt follow | 
it, however devious its operations. Should there | 
be queſtion about a particular eſtate created by j 
this. pre-eminent authority, which either by j 
redundancy or deficiency was clearly diſtin- e j 
85 guiſhable from every head under which eſtates 1 | 
are claſſed by our code of landed property—in ** 1 
| every part of the ſeries leſs than the degree 5 | 
above, and larger than the one below, and dero- j 
gating at the ſame time from thoſe general rules : [ 
and principles which are applicable to all—It 1 
ſhould ſeem but a diſplay of idle dexterity to | 
_ endeavour to reduce what was in its nature 85 | 
devious, or claſſify what was in its nature 1 | 
anomalous. 8 „ [ 
This 1 apprehend to be the caſe of the parti. | 
| cular eſtate which we have to conſider. Jin © [ 
ſuch an one, as nothing leſs than an act of Par- 
liament could have created. It has ſucceſſively e 
undergone almoſt every name, by which eſtates of = 
freehold are diſtinguiſhed j in our ſyſtem of juriſ= 3 | 
e TY 5 | 
„ prudence ; | | 
| 
| 


1 
Prudence 1 a pretty RO ſign that they are all 
equally inapplicable to it. It has been termed a 
fee ſimple, a baſe or qualified fee, a fee tail, an 
eſtate for life. I ſhall endeavour to. ſhew that it 
does not properly fall under any one of theſe 
ſeveral heads. But it will be fit in the firſt 
places to recite the words of the grant. N 


OY The office of the habendum is to limit the cer- 
tainty of the eſtate. The babendum, joined with 


"THe lenendum, and ſeveral times repeated in the 


5 charter, in reſpect of the different members and 
particulars of the property granted, is in theſe 
terms: Habendum S tenendum eidem duci & 2 TH 
& beredum ſuorum regum Anglie fultts primogenitis 
S adicli loci ducibus in regno Anglie bereditaris | 
ſuccelſuris. Here follows the interpretation of Sir 
Edward Coke: So that he who ought to inhe- 
rit by force of this grant, ought to be the firſt- 
begotten ſon and heir apparent of the King of 
England; and of ſuch King as is heir to Prince 


Edward; and ſuch firſt-begotten ſon and heir 


apparent ſhall inherit the ſaid dukedom, in 


FE: 8 Co. 16. ds, P. Caſe. 1 10 
NF 4. : e 


e 
che life-time of the King his father.” There 
is beſides in this parliamentary charter the fol- 
lowing ſpecial clauſe and proviſion : Ita quod 


prefato duce ſeu aliis ejuſdem loci ducibus deceden- 
tibus & filto ſeu filits ad quos difius ducatus Pretextu 
don concelſi ionis noftrorum prædictorum ſpefrare | 


dignoſcitur lunc non apparentibus, idem ducatus cum 


caſeris, burgis, villis, Sc. ad nos vel heredes moſtros ; 
reges Anglte revertatur, in naribus noftris S Phorum 
bæeredum noſtrorum regum Anglie, Sc. Here i is an | 
eſtate created in departure from many of the rules 
5 and principles of the common law; for, 1. If lands 


be given to the ſon, and to his heirs of the body 


of his father, the ſon cannot take as heir of the 


body of his father ; becauſe the grant is to him 


and to his heirs. 55. Nemo eſt bares. Urventis, 


I. The clauſe whereby the eſtate created is made 


ſubject to eventual extinctions and renovations, 


is a clauſe entirely ſui generis ; which would not be 


? 


good under any other authority but that of Par- 0 
liament. It ſeems, indeed ,f that a rent newly | 
granted, may be made to ceaſe for a time, as 


during the nonage of the grantce, to revive again 


Co. Litt. 27. a. 
+ 1 Co. 87. Plowd. 156. 


upon 
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upon his being of full age; but land, which is 
of a more ſolid nature, and to which another 
may have an ancient right, cannot be ſubjected 
to ſuch appointments.* | Lord Coke expreſsly ; 
_ aſſerts the anomalous character of this eſtate ; 
| for he argues that the charter creating the eſtate 
y muſt have the force of an act of Parliament, 
f ſince nothing ſhort of ſuch an authority could 
create ſuch an eſtate. But I proceed to conſider 
the ſeveral kinds of eſtate known at common 
law, to which the preſent can be ſuppoſed to 
bear any conformity; ; and ſhall ſhew, if I miſ- 
take not, that they all differ from i it in eſſential 
qualities and properties. 14 Fee-fimple, 


7 5 This i is a pure inheritance t that i 18, deſcendible 


to all the heirs of the tenant, without limitation 
or reſtriction. Now in the inſtance before us 
& there i is a very material limitation and reſtric- 
tion. Heir to the laſt duke, or heir to the 
original grantee, does not of itſelf make a title 
under the charter. There muſt be ſuperadded 
5 firſt-born ſon of the King, and heir of the crown 
of England. In the firſb place, then, all females 


8 Co. 17. | + Litt, C *. 
are 


Xo 7 
are cues: In the next, all males not . 


ing a particular deſcription. Power of aliena- 


tion is eſſential to fee-ſimple.*. Every condition 


contrary to it is void. In this caſe not only the 


whole dutchy, | which being an honour, and 


| having therefore an incorporeal hereditament of 


the higheſt dignity annexed to it, might be 
confidered as unalienable, without the King 8 
licencef under the general rule that ſeems to : 
have prevailed reſpecting honours ; but by a 
ſpecial clauſe and proviſo of the act, every part | 
and parcel of the ducal poſſeſſions i is made un- 


| transferrable, and every individual in the nation 


out of the particular line of perſons marked out, 


is diſqualified from being ſeiſed of an eſtate of - 


inheritance 3 in any of them. 


* Litt. f. 360. Co. 223. 


| + It does not appear that the ſtatute 1 Edev. 2 Ce 12. which 
ceeunables tenants iz capize to alienate their lands upon paying a 
reaſonable fine to the King, extends ſo far as to authorize the 
transfer of a whole honour with the incorporeal hereditament 


annexed to it. But certainly there is nothing in the nature of 
an honour to reſtrain the alienation of particular parts and 


parcels of the privileged poſſeſſions, Alienations of this kind 


ſeem 


There 


2 2 
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There can be no reverſion upon a tee-ſimple. 2 
et the words of the clauſe in favour of the 


crown are idem ducatus, &c. revertatur, &c. 


Baſe or qualified tas It has been contended 
that the dutchy of Cornwall comes under this 
head. Plowden“ and Coket divide this kind of 
eſtate into two ſorts. Coke reckons, . Eſtates 
created by limitation upon a fee-ſimple, as to A. 
and his heirs, as long as B. has heirs of his body. 
Under this head fall all other fees with limita- 
tions annexed to them. As to A. and his heirs, 
tenants of the manor of Dale. Blackſtone gives 
this inſtance under what he calls baſe or qualified 
fees. In Plowden this diviſion of caſes is deno- 
Cem to have been made at all times preciſely in the fame 
manner as of other lands and tenements. Lord Hardwick 
| recognizes the principle that honours are ſubject to ſever- 
| ance and diviſion. 1. V,. 449. Beſides there is this fur- 
ther particularity in the dutchy of Cornwall, that as its 
| potſeſſions are declared inſeparable by act of Parliament, not 
even. the King's licence, which it is acknowledged would make 
good the diſpoſition of any other honour, even in the entirety, 
would, I apprehend, be effectual to ratify the dxfannexation. of 
the leaſt member of the eſtate in queſtion. 


8 75 Pow. 557. 
+ 10, Co. 97. b. Seymor's Caſe. 
minated 


POTTY 


minated determinable fees, as diſtinguiſhed from 


( 


| baſe fees, the ſecond head in his arrangement. 
| Theſe baſe fees of Plowden coincide with Sir 
Edward Coke 8 implicit fees derived out of 


eſtates tail. Examples: An eſtate tail forfeited = 


to the crown. The lord enters upon the eſtate 


tail of a villain. Tenant in tail bargains, and 


ſells by deed enrolled, and levies fines with pro- 


clamations. Other caſes of the ſame kind are 
ſcattered in the books. Theſe two heads or 


| claſſes differ in ſome particulars, as in this, that 
according to Coke no reverſion in contemplation 
of law lies upon the firſt, neither can a remainder | 


be limited upon them. In the ſecond he admits 


the legal exiſtence of both. Other minute diſ- 


tinctions might be pointed out; but it is more 
- our purpoſe to remark in what they agree. 
785 Firſt, In their moſt material properties they are 
fees ſimple, and are accordingly reckoned under 


this general name. In Littleton* we find this 


ſyllogiſm : Every eſtate of freehold muſt cither 


be fee ſimple, tail, for a man' s Own life, or 


another's. It is neither the firſt, ſecond, or 


fourth, therefore, &c. The ſame argument is 


| * Lit, . 380, 381. | 
4 25 made 


US 7 
made uſe of in Plowden.* C Cokef obſerves, that 
: they are conſidered as ample and great eſtates, 
as pure fees though not as perdurable. Accord- 
ingly the powers of the tenants were the ſame. 
9 hey could alien and leaſe in the ſame man- 


ner, and by the ſame inſtruments, except only 


that whatever transfers or modifications the qua- 


55 lified fees underwent, they were liable to deter- 


mine (with a faving to dower and curteſy i in moſt 2 
caſes) upon the contingency happening, which 
by their very conſtitution was the period of their 
duration. „ | . 


ER treating of limited fees, I have 3 
ſees upon condition as far as they regard this 
ſubject. There is no colour for likening the 
eſtate we are contemplating either to fees condi- 
tional, before the ſtatute de donis, or fees limited 
under the ſtatute of uſes: I therefore paſs over 
theſe deſcriptions of fees, and come to a kind 
of eſtate which, though not properly a qualified : 
fee, yet being a fee, and differing in a very 


| important particular from a fce-fimple, may be 


* Plow. 562. + Co, Lit. 18. a. 
be conſidered 


— . AIR rs OE — At 
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conſidered as bearing ſome analogy to it. I mean 
an eſtate of ſucceſſion, veſted in a corporation, 
whether ſole or aggregate. It differs in a very im- 
portant particular from a fee-ſimple, accord- 
ing to the doctrine of Sir Edward Coke,* fince 
on the diſſolution of the body corporate, to 
whom it is limited, which is analogous to the 
failure of heirs in an ordinary eſtate of inheri- 
tance, it does not go to the lord by eſcheat, but 
returns to the grantor by reverſion. Of conſe- 
| quence it is not like a fee- ſimple the whole of an -- 
eſtate i in contemplation of law. But firſt, cor- 
 porations acting in due form and ſolemnity, all 
perſons concurring, whoſe concurrence the law = 
made requiſite, could before the reſtraining 
ſtatutes of Elizabeth, alien in fee-ſimple, or 
carve out any inferior eſtate, without ſtint or 
limitation of time. Secondly, at every period 


ſince the ſtatutes, they could, regard being had 


to every neceſſary condition, let leaſes for three 9 , 


lives or twenty-one years. 


f 


4 have gone through this enumeration and 
courſe of argument, to ſhew that the eſtate of 


Da Oar Litt, 1 3. b. 


the 


— 
. 


[ 8] 


« * 


the Duke of Cornwall is not qualified as eſtates 


qualified at common law, are qualified. No 


doubt, in a ſtrict etymological ſenſe, it may be 


called a quali fied fee; but ſo it may be called an 


eſtate tail. How does Mr. Nicholls ſhew that 


it is not an eſtate tail? by ſhewing that it is not 
taille, or docked, upon the principle on which 


all eſtates tail are taille or docked; namely by 


confining the deſcent with more or leſs ſtrict- 


neſs to the lineal heirs of the grantee. 1 only 


purſue the principle of his | reaſoning in 
contending that it is not a baſe, or quali- 
fied, or determinable fee-ſimple. In addition 
to his arguments againſt its being an eſtate tail, 
5 beg leave to urge this. The 32 Hen. 8. c. 28. 
enables all tenants in tail to make leaſes binding 
on their iſſue, for the ſame term to which corpo- 
fations were afterwards reſtrained. 21 Fac. c. 29. 
was enacted empowering the Duke of Cornwall 
to do what all tenants in tail had already the 


power of doing. I necd not evolve this proof. 


The concluſion muſt leap up to the eyes of every 


reader. This likewiſe will explain my laſt obſer- 
vation reſpecting the power of corporations. 
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Mr. Attorney General is faid to have de- 
| clared it an eſtate for life. With all due defe- 
rence to ſo grave an authority, and with the 
ſtrongeſt feeling of diffidence in diſſenting from 

| him, I beg leave to make theſe obſervations : 5 
_ The grant is, to Prince Edward, and the 
2 firſt-born ſons of the Kings of England, being 5 


| heirs to the ſaid Prince. So that to make a 


title under the charter, a man muſt not only be 


1 firſt- born ſon of a King of England, but thro” 


that King heir to the laſt Duke, and the original 
grantee. 2: Sir Edward Coke, and the judges 


wWhoſe ſolemn deciſion he reports, conſider it as 


an eſtate of inheritance. He expreſsly calls it ; 


| ſo, and it is ſo alone 7 ina variety of records to 2 
which he refers. © kh Selden ſays that no letters 
5 patent of creation are neceſſary i in reſpect of the 
.: "de of Duke of Cornwall ; for the firſt-born ſon 
65 is born heir *. 4. It appears by the roll of Par- 
liament (50 2 3.) that the widow of the 
Black Prince was endowed. The late Princeſs | 


5 of Wales had a compoſition allowed her, which 


ad Tit. Hon. 598, 599 · 
C may 


1 

may be deemed an acknowledgment of title. 
In the act of laſt ſeſſion there is a FOTO. clauſe 
to bar the preſent Princeſs . 


All my cſereations on this part of the ſub- 
Jeck are, I think, confirmed by the W of the : 


24 Fac. c. 29. 


In moſt humble wile beſeecherh. your Majeſty, 


your, &c. Charles Prince of Wales, Duke of 


Cornwall, &c. that whereas your ſaid ſuppliant 
is ſeiſed of the ſald dukedom of Cornwall, &c. 


of a ſtate of inheritance under a Jpecial form of | 
limitation, d! Hering from the ordinary rules of inberi- 
lance al the common law, whereupon ſome queſ- 
tions do grow whether leaſes made by your ſaid 


ſuppliant of any manors, &c. ſhould be good 


longer than your ſuppliant's life. It is ordained 
ati e eſtabliſhed, &c. | 


% n ers am bine for life, each ſucceſſive Düke wes 
take as purchaſer; conſequently it is clear the King could not 


be guardian in chivalry : yet Mr. Attorney General is ſaid to 


have founded the King's claim upon that kind of guardianſhip. 


This makes me apprehend fome miſtake 1 in the report of his 
ene. Co. Lui. 76. a. 


Ic 


3 


Cornwall is wholly without ſuch a power. This 


[ ar J 
It appears clearly, from this preamble, that 


the eſtate of the Duke of Cornwall is an 


— 2 


: eſtate of inheritance, but it is an inheri- 
tance wholly anomalous, created by limita- 
tions peculiar to the deed under which i it ſub- 
fiſts. This being che caſe, we may indeed ſay 
that every Duke of Cornwall takes as beir, but 
it would be unſafe to conclude that the perſon 
ſtanding next in the order of inheritance has 
only a prſh willy, and not an inlereſi. The heir 
apparent of a tenant in fee limple has no doubt 
only a poſſibility, which he cannot make the | 
ſubject of a. conveyance. But it ought to be | 
remarked, that the anceſtor. has an unlimited | 


power of alienation in this caſe. A Duke of 


diſtinction ſurely | is important. In truth, gene- 
ral rules and general names cannot well be ap- 
plied to an eſtate ſo peculiarly circumſtanced as 


that which we have been contemplating. 


80 far 190 the eſtate of the Duke of Corn- 
wall. 


C 2 


2nd 


1 2 J 
2nd Queſtion. Who ſhall is Duke of Corn 
wall ? 


This queſtion admits at _— of ſcarcely 
any doubt. It is clear, That all females 
: are excluded. 2. All who are not actually ſons 
of a King of England then living. Thus 1 it has 
been determined that grandchildren are not 
within the ſcope of the grant. But, 3. It is 
equally clear, that all the ſons in their order 
upon the deceaſe of their elders without iſſue, 
are entitled to che honour and poſſeſſions in 
queſtion, | It is true, Sir Edward Coke mentions 
an objervation to have been made in the Prince” s 


caſe contrary 70 this latter propoſition; and 


upon the ground of this obſervation Mr. Ni- = 


cholls boldly denies the doctrine. The obſer- 
vation would, in other circumſtances, have no 
doubt conſiderable weight ; particularly as It 
appears to have coincided, at the time at leaſt 
when it was made, with the opinion of the very 
eminent judge who reports it. But Mr. Nicholls 
does not ſeem to have been aw Are, that ten years 


after 


| 


nized Duke of Cornwall by inheritance, after 
the death of his brother Prince Arthur. Now 


the reader has only to look into the above- 


ä 


after the Prince's caſe, upon the death of Henry, 
eldeſt ſon born of James I. the point came to 
be ſolemnly argued before the King in Council, 
afſ ſted by the Maſter of the Rolls and his Ma- 
jeſty's counſel learned in the law. A report of 
| the argument, and conſequent reſolution of the 
Council, was publiſhed by authority. Sir J. 
Davies was, 1 believe, the pen employed for 


the purpoſe. It is given at length in Coll. 


Proceed. on Claims of Baron * 


The decifion was, | that Prince Charles was 
- entitled to the honour and ducal poſſeſſions, 

upon a fair conſtruction of the grant of Ed- 
ward III. and agrecably to former prece- 


dents, as well as divers analogies of law. BE 


is remarkable that Sir Edward Coke founds 


himſelf entirely on an aſſertion that Henry, 


afterwards Henry the VIIIth, was not recog- 


* 148 to 159. 


C3 mentioned 


E 

mentioned report, and he will find the contrary 
of this ſuppoſed fact undeniably proved by re- 
ference to ſeveral acts of Parliament, and other 
moſt authoritative records. 


eee Land Bacon, in his Hiſtory of . 
Henry VII. written at the expreſs deſire of : 
King James, and, as we may well ſuppoſe from 
the rank and judgment of the writer, as well as 
the extraordinary recommendation which ſet 
him on the taſk, compoſed on the beſt materials, 
has theſe words. Henry Duke of Vork Was 
created Prince of Wales, and Earl of Cheſter 


I and Flint ; for the dukedom of Cornwall dex 


voford to bin by ſtatute®. 


It has been tient ſeen that the reſolution of 
the Privy Council, in reſpect of Prince Charles, 
was afterwards recognized in the preamble of a 
ſtatute. 8 EY a 
The obſervation therefore which Lord Coke 
reports, and which by the by, if it wit any 


Bacon's Works, vol. il. p. 343. 
e 


thing more than an obiter dictum of counſel, 


if it was ſanctioned by the court, muſt have 


been entirely extrajudicial, ſince it has no per- 
ceptible connection with the point that came 
: for deciſion in the Prince's caſe, this obſer= 
vation having been made ſome years before the 


deciſion I have referred to, being over-ruled i 


by it, and originally reſting on a ſingle circum- 


ſtance demonſtrably the reverſe of what was 
aſſerted—It cannot be conſidered as creating : 
any doubt or difficulty in this caſe, notwith- 


i ſtanding the renowned name under which it is 


delivered down to poſterity, 


Li | Coke muſt 1 aſſiſted at 8 argument 


before the Council. He probably urged his ob- 5 
jections, and as his diſſent does not appear, it 
ſhould ſeem that he was ſatisfied, upon a further | 
inveſtigation of the matter, that they were not 


well founded. 


If any thing further were wanting to make 


this a decided point, we have the concurrent 


C 4 authori- 
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catthorigice of Selden®, Lord Hale In and 151d 


8 Hardyicke. 


en this branch of the ſubject I have no heſi- 


tation to repeat, there can be little or no doubt. 


The third queſtion is of more immediate mo- 


ment than either of the two former, and withal 


more difficult to be determined. Whether or 


| not the King is accountable for the rents and 
profits of the dukedom of Cornwall received by 
him during the minority of the Duke. 


Upon three different grounds it has been con- 


tended that he is not. Firſt, as he i is guardian! in 
5 chivalry, the ducal poſſeſſions being originally 
holden of the crown by that ſpecies of tenure, 


and Parliament not having altered the relation. 


Secondly, As 1 of a ſpecial kind, 1 855 


ſeſſed of rights anomalous, like the eſtate and 


* 


» T it. Hon. 754. 1 Hiſt, b. C. 126. 


tenure 


1 


tenure from which this his Peculiar character 


ariſes. 


© Thirdly, As King, under that branch of the . 


prerogative which relates to the ceconomy ar" 


the royal family. 


boning in the beſt manner I am able, making 
occaſional comments and obſervations on the 


ſeveral parts of it, and afterwards unfolding the 


arguments by which it is combated. Fan 
| _ expreſs the biaſs and inclination of my mind 
upon the whole matter ſhortly and with diff 
dence, it being rather my aim to bring before 
the view of the reader, ſuch materials as may 
aſſiſt him in forming a Judgment, than to lead 
him to the adoption of any opinion of mine upon 


the ſubject. A conciſe preliminary expoſition 


ſeems neceſſary to the firſt argument. 


In this kingdom tenure is an inſeparable con- 


comitant to eſtate, not by any neceſſary or na- 
tural connection between the two things, as 1 
eee think 


1 ſhall exhibit this threefold ſcheme of rea- 


n rn eee 8 n 
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think I ſhall be able to evince, but merely: on 
this account—becauſe it is ſo eſtabliſhed. - Te- 
nure Herne to be the growth of the feudal ſyſ- 
tem, for it was unknown to the laws of Rome. 
a When this ſyſtem was introduced into this coun- 


try, in what form, with what incidents and pro- 


perties, a at what preciſe time it become univerſal = 
theſe. are points upon which antiquaries and 

lawyers are much divided, and with which we 

have no immediate concern in this place. Cer- 
tain it is, that ſoon after the conqueſt it obtained 
a full and complete eſtabliſhment, and with it 
the maxim which has continued down to this 


day, that all lands, che property of the ſubject, — 


are holden of ſome ſuperior, mediately or im- 
mediately of the King. But different ſervices 
gave riſe to different denominations of tenure, 
which were commented upon with much ſub- 
tilty by the lawyers of thoſe times, and diſtin- 5 
guiſhed by a variety of properties and incidents. 
The tenures by which freemen and laymen held 
their lands, came | to be univerſally diſtributed 
u under two general heads. Thoſe which con- 
ſiſted i in certain determinate ſervices, were called 


ſoccage ; ; 


e 
| ſoccage ; thoſe which were looſe and uncertain, 
were called ieh ſervice. 


The latter kind was conſidered, perhaps, as 


the moſt honourable, being of a military com- 
plexion, and falling in with the martial genius 

of the people. Probably too, it was not ſo bur- 
thenſome at its firſt eſtabliſhment, as it after- 
wards proved. Some of our ableſt writers are 


of this opinion, who contend, that its long train 
of grievous obligations were for the moſt part the 


growth of ſucceeding times, raiſed on the ſoun- 


dation of ſubtle conſtructions and fanciful ana- 
logies, by the prolific ingenuity of the Norman 
lawyers. But however this may be, certain u 


18, that it ſoon came to be one of the moſt fruit 


ful ſources of _ oppreſſion that ever viſited * 
people. It is not neceſſary to the deſign of this 
ſummary expoſition, to ſtate all the grievances 


which our fathers were condemned. to endure, 


| through a ſeries of ages, from the monſtrous 


excreſcences which grew out of the tenure by 


knight ſervice. It is ſufficient to mention the 


© guardianſhip in chivalry, The nature of this 
5 
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kind of peta Siler! is fully opened in a mal: : 
terly note of Mr. Hargrave, in his edition of 


Coke on Littleton *. To that 1 beg leave to | 


refer the reader, for all the points of diſtinction 


: : between it, and the different forms of guardian- 
ſep g's at this _ 


ow 


It differed radieatly and hy. Whereas | 
every other kind of guardianſhip is conſidered 5 
both in theory and practical conſtruction, as a 
truſt for the benefit of the minor, this was con- 
rived merely as a ſource of lucre to the guar- 
dian. Accordingly, all other guardians are ac- 

5 countable to the minor for the fruits of his 
| minority. The guardian in chivalry is dif- 
charged from all truſt, and the conſequence of 
truſt, reſponfibility. He had a right to make 
a traffic of the marriage of his ward, and was 
entitled to the fruits of his bargain. The prin- 


ciple of this kind of guardianſhip, was ſo avow- 
edly the benefit of the lord, independently of 


any conſideration of the minor, that although a a 


4 * Co. Lit. 88. b. N. 11. 
female 


7 


L 2 +] 


5 female heir was diſcharged from guardianſhip, 


if fourteen years of age, at the death of the an- 


ceſtor ; yet if within that age, the guardianſhip» 
of the lord was prolonged to the full completion 
of her ſixteenth year. Whereas other guardian- : 

ſhips are aſſigned to perſons who are likely from | 

8 feelings of blood, and other conſiderations, to 55 
act as faithful ſtewards for their young and in- | 
firm charge, the nn in chivalry might be, 


and uſually was, a perſon utterly unconnected 
with his ward, bound to him by no tie, attached 


to him by no relation, intereſted i in practiſing 
every art of extortion, to wring out as much 

profit as poſſible from the tranſient property TH 
thrown into his hands. This he might diſpoſe 
of to the higheſt bidder, ſtimulated if Poſſi- 5 
ble by ſtill ſtronger motives to rapacity and 
plunder. 7 8 a 


The tenure in ſoccage, in the mean time, Was 
free from all theſe burthens and inconvenien- 


: cies. Beſides its original and intrinſic advan- 


tage of having all its ſervices certain and deter- 


minate, it never came to be mixed with the 


tenure 


1 32 7 
tenure by knight ſervice; in the conſequences of 
- pandanſhip a and other * 3 


— 


— 8 i ſoccage is regulated accords 


ing to the primary and natural notion of all 
guardianſhip. It is committed with a prudent 
and mixed ſolicitude to the next of kin of the 

1 minor, to whom the Inheritance can never de- bes 


ſcend; and what more immediately concerns our 
purpoſe, the guardian is accountable for every 
thing received by him in right of his ward. The 


12 Car. 2. c. 24. couched i in very general and 
comprehenſive words, purports the abolition of 
all military tenures, with all their conſequences, 
and the univerſal ſubſtitution of free and com- | 


mon ſoccage | in their ſtead. 


There are two o ſuppoſitions under this diviſion 


of the argument, on which the King i is account- 
able to the Prince of Wales : : x. On the notion 


that he was not at grate in N before e me 


caſe? gh 


There 


* 


V 


L 


There are a multitude of arguments that would 
perſuade me he was guardian in chivalry. Indeed 


there would be ſcarcely any room for doubt, were 


it not for a yery curious | ſtatute which leans the 
other Fs 


The Parliamentary charter which created the 


dukedom of Cornwall, has expreſs words of 
tenure, but does not ſpecify the nature of the | 
tenure. 


Mr. Butler, in his maſterly deduction,* hiſto= 
rical and legal, of the feudal ſyſtem, f informs 
'S co. Lit. 191. a. N. 1. 


* 1 3 OY pleafure to this FT amy note 3 Mr. Decker, 


It exhibits, within a narrow compaſs, a full and diſtin view : 


of that intricate and complicated ſyſtem which was once, as 


the learned Spelman expreſſes it, the law of nations in this 


weſtern world; and from which moſt of the inſtitutions ſtill 


prevailing in Europe, derive their origin and character. Law, 
as opened and illuſtrated by ſuch men as Mr. B. is far from 
being that harſh and crabbed ſcience, which it is generally 


imagined to be. Beſides ſharpening the underſtanding, by 
exercifing it on a variety of queſtions full of curious and inge- 


nious ſubtilty, it conducts the imagination through a number 


of entertaining ſcenes, The laws and polities of the ſeveral 
Ef: European 


r 


LS] 


us, that every fief was pr eſumed to be R P roper 


fief, until the contrary was ſhewn. Though the 


NY 


European ſocieties, and particularly of our own, are exhibited © 
to us in their firſt bold and ſublime rudeneſs. We ſee thoſe | 
: inſtitutions which are deſtined to be one day the grace, orna- 
ment, and protection of flouriſning and commercial nations, 
taking their riſe among woods and foreſts; the growth of 
cauſes which our ignorance miſcalls chance and accident, ap- 


pearing at firſt rather to inflame the wild paſſions of the barba- 


-rians whom they ſway, than to correct and moderate them, 
yet amidſt the mighty ferment which they produce, ſtill 


pregnant with the genial ſeeds of future order and good 


government. We trace them in their progreſs of improve- 
ment. We obſerve the various events which contributed to 
| forward or retard it, Juriſprudence thus becomes connected 


; with general hiſtory, and the contemplations of the ſtateſman 
aſſociated with the ſtudies of the lawyer. Upon the whole, 


by ſuch liberal enquiries our minds are enlarged, and our beſt 
ſentiments improved. We contract a reverence for antiquity, 


and are inſpired with an honeſt prejudice in favour of the laws 


and inſtitutions of our country. Something like the ſanctity 


bol religion is diffuſed over them, to our thoughts and feelings, 
and patriotiſm, in conformity to the language of ancient Rome, 
becomes a branch of piety, a ſentiment of devotion. 


The flippancy of modern philoſophy will ridicule this as 
bigotry and enthuſiaſm ; but the laugh and the ſneer will not 


hurt us, while we reflect, that if we are bigots, we are bigots 
of the ſe of Lord Somers, Sir J. Jekyll, Lord Hardwick, 


and the other ſages and eee who have adorned this 


iſland, 


proper 


e , 
Proper fief, ftrily and a ſo called, . 


ſeems never to have obtained in this country; 


"_ yet that which was moſt analagous to it was the 
tenure by knight ſervice. The ſame reaſons 
that probably i introduced the rule of preſump- 


tion, in reſpect of proper fiefs, ſeem to hold in 


favour of that tenure. It was the tenure more 
| immediately connected with the defence of the 
705 realm, and all the purpoſes of war. As there- 
fore the charter 1s ſilent as to the ſpecies of | 


tenure, tenure in chivalry muſt be Juppolcd t to 
have been intended. 


Beſides, though ſeveral modern writers of 


eminence do not ſeem inclined to admit the igno- 


ble lineage anciently aſcribed. to the tenure in 


_Toccage; and though the large immunities and 
privileges belonging to that claſs of tenants ſup- 


port their hypotheſis; yet ina martial age, a mili- 


tary character muſt have appeared moſt ſuirable to 


the perſon of the heir 2 yparent. of the crown. 


An! immunity from war and ſervice, would have 
been conſidered rather as a badge of diſgrace 
15 inflicted, than a x privilege conferred upon him; 


military complexion. 


If, upon a melius inquirendum, a tenure be found 


of the King ut de manerio per que  ſervitia juratores 


am 


E J 


and this may. well furniſh a preſumption, that 


1 


the tenure annexed to the ample and ſplendid 


patrimony with which he was inveſtedz was of a 


* it : ſhall be taken for Eng ſervice.* 


When an abbot and convent, holding in 5 
Frankalmaigne, alien to a ſecular man, = 
ſecular man hall hold by fealty. * . 


* 


And it 4 to be obſerved, that | when the law 
createth any new tenure, it is the loweſt, viz. 
tenure in ſoccage. f 


But the reader will 1 diſtinguiſh between the 


rule that governs the creation of a new tenure, 
and the rule of preſumption reſpecting an un- | 
known exiſting tenure. 


Win in 


WW 


ee 


The ducal poſſeſſions of Cornwall conſtitute 


an honour, conferring the rank, title, and privi- 
leges of Duke on their poſſeſſor, and inſeparably 


Annexed to them.—It may not be improper here 
to enter into a ſhort diſquiſition upon the nature 
N of land honours, of which the dukedom of 
Cornwall is among the few remaining ones? 
The reader will perceive, as he goes along, that 


this digreſſio ion is not a ramble. 


| The ſubject has been handled by a number of | 
learned writers. Some difference of en 


>. - prevails among them. But the notions of 


1 


Madox are now, if I miſtake n not, moſt generally 
Aten to. 5 


Madox is a writer of copious, and almoſt 
exuberant, erudition. He every where bot- 
toms himſelf upon original monuments, rolls, 
and records. He was not one of thoſe that 
glanced over the ſurface of a ſubject. He re- 
moved the rubbiſh of antiquity, he viſited the 
roots, he left no ſource of knowledge unex- 
1 plored. But his manner is perplexed and in- 

i ba DET E - 7 volved. 
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volved. His learning ſcattered over a number 


of folio pages without order and method. His a 


ſtyle rude and uncouth, beyond the rudeneſs and 


uncouthneſs of our moſt early writers. He has 
all the pedantry of Coke—little of the vigour 
and maſſineſs of his underſtanding. I am in- 
Yebted for my materials to him, but I have | 
endeavoured to compreſs what he has dilated; to - 
methodize what he has left unarranged ; to make 
clear what he has obſcured 95 his e and 


deſultory erudition. 


Without aiming at definitions, which ſuch 3 
ſubject ſcarcely admits of, theſe, as far as 1 can 
gather from the obſervations of Madox, and _— 


multiplicity of caſes and precedents which he 


has collected, are among the chief eſſential pro- 


perties of a land honour : : 1. It cleaves to land. 


2. It muſt be holden immediately of the King. 


* It muſt have comprized two knights fees at | 


leaſt. 4. It muſt have been denominared an 


honour, gr barony, or had baronial ſervice an- 
nexed to it in the terms of the grant. 


In 


9 * W 4: 
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In the caſe of the manor of Petworth, 10 
| Fac.* I find it laid down per tolam curiam —The 


King cannot create an honour without an act 


of Parhament. This is confirmed by the aſſer- 
tion that the King cannot make a chaſe a foreſt. 
The principal 580 be is not ſupported „ 
any thing I have been able to meet with elſe- 
where, is contradicted by moſt of the caſes in 
Madox, where the grant of the honour appears 
to iſſue ſolely and entirely from the King, and 
ſeems inconſiſtent with his well known aſcer- 
rained prerogative of calling whomſoever ne, in 
his royal diſcretion, thinks fit to adviſe him in 
his ws of Peers. 


The ſecond propoſition introduced by way of 
illuſtration, is likewiſe unfounded, as the reader 
will find, if he takes the trouble of conſulting 


4 Inf. 314. 


An honour conferred on its poſſeſſor the pri- 
vilege of one of the peers of the King's court. 


Pares curiæ. 


* 1 Bul. p. 196. : 
93 vilege 


10 
4 — 
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An honour, in its moſt comprehenſive ſenſe, 


deſcribes the titled poſſeſſions of every peer. In 


a ſtricter and ſpecific import, it is confined to 


| the privileged eſtate of an. Earl. In the ſame 


manner, Baron i is a general name for all the or- 


ders of the nobility. It is likewiſe the peculiar : 
title of the loweſt rank | in that illuſtrious body. 4 


It is evident that all honours were, in their 


: original, of a military character. Baronial ſer- 
vice, which was only a larger knight ſervice, 


was an eſſential part of their conſtitution. 


Henry T in the tenth. year of his reign, 


changed the abbey of Ely into a biſhoprick. 
The dignity of Baron was annexed to the epiſ- ; 
copal poſſeſſions, or in other words, they were 
created an honour by the charter. of erection. 
It does not appear what ſervices of the ſhield, 
or indeed that any were impoſed upon them. 
Vet we find that in the reign of Henry II. the 


Biſhop of Ely ſtood charged to the crown for 
knights fees. | 
Mad. Par. Ang. 28. 
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12 Car. 2. c. 24. viwvidie: that nothing in 
that act contained ſhall affect any title of honour, 
feudal or other, by which any perſon hath, or 
may have, right to ſit in the Lords Houſe ot 


Parliament, as to his or their title of honour, or 
fitting 3 In Parliament, and the privilege belong- - — 


ing to them as s peers. = 


The abolition of military ſervice, it was ap- 


; prehended, would annihilate all honours by 
renure. At leaſt I can conceive no other mean- 


ing or application in this ſaving proviſo. 


.S : 


Tenure by barony was of the ſame nature, in 
general, with tenure by chivalry. It drew after 
it wardſhip and other incidentg. to a knight” 8 


fee,* | 


In proceſs of time, a number of honours came 


by different ways into the hands of the crown. 


Some of theſe uſed ta be committed to the care 

and inſpection of certain perſons, who accounted 

in the King's exchequer for the iſſues and profits 
Mad. Bar. Ang. 60. 
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of them. Others were let to farm at a certain 


rent-— in general, 11 imagine, for terms of years. 


But there are inſtances i in Madox, of fee-tail and 
fee-ſimple eſtates thus created in honours belong- 
Ing to the crown. The two moſt remarkable 


* 


Are theſe: e „ „ 


\, 


King John g granted the whole honour of Berk 
; hamſtede, with the caſtle of Berkhamſtede, and 


the fervices of the knights, and all other perti- 
5 nencies to G. Fitz Pierre, to be holden at fee- 
farm, of the King and his heirs by G. Fitz 


Pierre, and the heirs which ſhall iſſue from him 


and Evelina his wife, and for want of ſuch iſſue 


to be holden by the other heirs of G. Fitz Pierre, 


rendering to the Ing: and his heirs for the faid 
honour Tool. 


Henry III. granted the manor of Knareſ- 


* with the caſtle and honour, and knights 


fees, and all other appurtenances, to H. de Burgh, 
and Margaret his wife, in tail ſpecial, rendering 
to the King and his heirs yearly T6008 for all 
| feryices and demands.* 


L Ib, 88, 89. 9 
. n 


335 2 
On the face of theſe caſes the argument from 
the dutchy of Cornwall's s being an honour, ſeems 
to be ſomewhat ſhaken. There are three differ- 
ent ſuppoſitions . ſolve the difficulty. 
51. Theſe nne of the King 8 honours; a 
though frequently inveſted even with fee- ſimple 
5 eſtates, yet not ſtanding i in the relation of mili- 
tary tenants, were not raiſed to the rank and 


privileges which followed the nature of pure 


original honours. I confeſs, I am not prepared | 
to decide upon ſo nice a queſtion, which, beſides, 


is rather foreign t to the main deſign of ie: 


- diſſertation. | 
II. Though in the firſt grant all the knights 
ſervices are made over to the King's grantee, 
and in the ſecond a certain rent is reſerved, with 
1 ; _ a diſcharge from all other ſervices and demands; 
pet the caſes may be underſtood in this manner. ; 


The rent reſerved faſtens on the demeſne lands 


of the honour. To this the acquittance applies. 
* . The grantees are made immediate lords of the 
3 knights fe fees belonging to the honour. But this 


docs 
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does not diſcharge them in relation to the King. 

| Knight ſervice, by the laws of the land, could 
only be performed 1 in the King s armies ; ſo that 
whatever ſervice of that kind was performed to 
the King' $ grantees, It could only be in their 
capacity of great officers, or leaders of bands 
under the banners of their Sovereign. In fine, 
d the honours are put preciſely on the ſame footing L 
as they were upon before their eſcheat to the 
: crown, only that a certain fee-farm rent is re- 
ſerved out of the demeſnes, and various iſſues 

5 and profits made over to the grantees. This 
| doctrine receives great countenance from ſeveral 
paſſages 3 in Madox, and a number of caſes which 
he recites. The committees of the King's 
| honours often account for the rents and iſſues of 
the manors reſpectively belonging to them. 
But it appears that the ſervices of the knights 
were notwithſtanding due. They were to be 
performed i in the field, and therefore did not 
come under the inſpection of the exchequer. 
Yet when commuted for eſcuage money, or ſa- 
tisfied by fines, they form ſeparate items in the 
reckoning. The King's ordinary farmers too, 


. 
who were in | thoſe times conſidered as little above 
ſtewards or bailiffs to their lord, at leaſt when 
only poſſeſſed of terms of years in their farms, 
and who are therefore generally confounded by 
Madox with the committees above- mentioned 7 


Theſe often accounted for what 18 called i in the 


rolls of the exchequer the farm of the honour, 


Yet they uſed ſometimes to pay eſcuage, and 


at all times the ſervices of the knights fees 


appear to have been concurrently. due: If this 
were the caſe, although ſuch grantees of the 


crown were conſidered as really tenants of ho- 


nours, with all the privileges of ſuch baronial 


poſſeſſions ; yet the argument affecting the Duke 
bol Cornwall is not weakened by the ſpecial reſer- 
= vation of rent, as the lords muſt have been ſtill | 
regarded the repreſentatives of all the knights 
fees holden of them, and anſwerable for the 
ſervices of their tenants, according to the ori- 


_ ginal conſtitution of honours. N 


III. Such ſpecial a may be conſi- 
dered in the nature of eſcuage money a commu- 
| 5 tation 


E 0 
tation for military ſervice, as well as a compen- 
fation for the enjoyment of the demeſne lands 
and other rights belonging to the honour, the 
queſtion ſtill recurring whether the military te- 
nure thus ſinking into ſoccage, (as all eſcuage 
certain moſt aſſuredly i is,) the privileges grow- 
= ing from the military relation did not cone to- 
gether with it. % 


Thus far the current of argument runs, with 
little interruption, in favour of - the military 
tenure aſcribed to the dutchy of Cornwall. 1 
come now to the act of Parliament which leans 

the other way *. It ſhould be remaked, that 
the King” s ſon and heir apparent, Prince Ed- 
ward, was juſt two years old when this ſtatute 

was made. I ſhall lay before the reader the 
moſt material parts of i concluding with a 
few obſervations, upon which I ſhall leave him 
ro form his judgment.— The King conſidering 
that his ſaid firſt-begotten ſon, at the time of his 

birth, is Duke of Cornwall, and ought of right 
to have livery of the faid dutchy, and of all 


* 34 Hen. 6. A. D. 145 5. Roll. Parl. 43. 
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honours, lordſhips, &c. delivereth to the ſaid 
Prince the dutchy of Cornwall, and all honours, . 


&c. and that the faid Prince here enjoy and 


poſſeſs all the premiſes as largely as Prince 


Edward, fon of King Edward, his progenitor. 


The Rae is to \ ſojourn and diet i in the King's 8 


7 Houſehold. till the age of 14. The King for 
the diet to have all that ſhall remain due from 


the ſaid dutchy from 12 Nov. till the Prince 
8 arrives at the age of 14. 


| Reſervation of an annual penſion of 1051 


marks to the Prince till he is 8 years old; of | 


2000 from that to his 14th year. 


The ſums received by the King to be ex- 


pended in his houſehold, and to no other OOO 
: Poſe. 


All aſſignments of the premiſes void. 


Upon this act 1t may be remarked, 1. That 
if the King was guardian in chivalry, it was 


unneceſ- 
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unneceſſary as far as it grants, and encroaching 


g 


as far as it reſtrains. 2. The time of the King's 
enjoyment of the premiſcs is limited to the 
Prince's attaining the age of fourteen, . preciſely ; 


the age at which guardianſhip i in ſoccage ends. 


8 All aſſignments are declared void. Now 


guardian 1 in chivalry might aſſign the cuſtody of ; 
the infant's lands, as well as of his perſon. 


-Suppoling the tenure of the dutchy to have 


been military before the 12th of Charles II. 


IS it e by that act? 's 8 


We ee no concern here with any extraor- 


dinary guardianſhip which may be ſuppoſed 


- veſted i in the King as a branch of his preroga- 


tive royal. The queſtion is, about the tenure 


of the durchy, and the guardianſhip, ſpringing 


from . 5 


I ſee nothing in the ſtatute which protects the 


dutchy of Cornwall. I need not recite the words 


of a ſtatute ſo well known; but, as it has often been 


obſerved, it labours with a vicious exuberance 
8 eee eee 


>; 


1 1 


of words to complete its object of abolition 


— 


and eradication. The legiſlature ſeems to have 


been apprehenſive of evaſions and exceptions, 


and in its ardour to guard againſt them, falls 


into a abſurdities. 


There is ok a ſingle phraſe which can be | 


laid hold on by the moſt ſubtle advocate for the 


exception of the Duke of Cornwall. 5 


— 


cc And all tenures of any honours, &c. 


lands, tenements, or hereditaments, or any eſtate 


of any inheritance at the common law. Kc.“ 
I do 


* When I wrote the above, I forgot the propoſition which 
is aſcribed to the Attorney General, that peerage tenure was 


exempted from the ſtatute, I ſuppoſe, by peerage tenure is 


meant what Madox and other writers call tenure by barony. 
This was only a branch of the tenure in chivalry. As the 


kind is aboliſhed in the moſt emphatic and comprehenſive 


terms which language can ſuggeſt, the ert muſt be ſuppoſed 
to be taken away likewiſe, unleſs there is ſome ſpecial proviſo 
to protect it. Now I can find none which appears calculated 
for that purpoſe. There is indeed a clauſe reſpecting honours, 


the ſubſtance of which I have tranſcribed in a former page. 
But by the very words of it, it does not fave the tenure of the 


honours, but only the privileges, which being originally 
founded. 


— 
— 
n 
3 
— — 


a 94 
<whl —— Rd 
rr «+ 
a 
—— 


—— — ran dats 
4 — INN 


„ * "" ff 2 
1 DE CON IPC— — — 
— 1 — | — — 
— 


4 B . —— — AN ce — 
- a 


law, 
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155 do not know: whether it may not be con- 


: tended that the words at the common law limit 
'the univerſality of the other expreſſions, and 


protect an inheritance which is not at the common 


/ 


I do not think there is much in the objec- 
tion, but J ſuggeſt | it for the Judgment of the | 


reader. 1 N pg 


In the famous caſe relative to the education 
and marriage of the royal family, I find theſe 
words, as delivered by Baron Price lt is very 
clear the Prince is a ſubject, and the Prince 

= taunted upon it, ah be confidered : 45 | deſtroyed with 3 it, - 


If the tenure itſelf had been ſaved, there would have been no 
neceſſity for ſuch a proviſo in favour of the privileges which 


it conferred. But the truth apparently is, that the legiſlature 


telt it took away the tenure, and therefore thought it fit to 
guard againſt the concluſion which might be drawn from ſuch 
an abolition, that the rank, title, and other eircumſtances of 
the honours were intended to be taken away likewiſe. If, 
| However, the Attorney General really argued as he is repre- 
| ſented to have done, I muſt qualify the general propoſition 


in the text, that no other part of the act but what I have 
Rated gives a hold to the advocates for the as of the 
Tr. of Cornwall. Ki 


held 


8 


1 
held by tenure at firſt, and the tenure is taken 
d y the act of 12 Car. 2c 


All the they judges, except one, denied that 
the Prince was within the words of the act 
which enable a father to appoint by will guar- 
dians for his children; but 1 do not find this 
| Propoſition of Price ſpecifically controverted. 
Some of them make uſe of very general ex 


| peeſſions; but 1 think it pretty clear that they 


Were not intended to apply to any confideration | 
of tenure, or any rights founded upon that con- 
fideration. King C. J. This guardianſhip (the 
| guardianſhip of his children claimed by the 
King) is not a guardianſhip by tenure, ſo is not 
within the 12 Car. 2. it ſhoutd- feem then that 
every guardianſhip by: tenure came within the 
eee or the act. 


I ſhall have occaſion to enter more particu- 
larly into the contents of this celebrated cafe 


under a ſubſequent branch of this argument. 


* I would impreſs upon the mind of the 
1 reader 


by 
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reader this diſtintion—Any rights of guardian- 


ſhip which the King poſſeſſed over the dutchy 


00 Cornwall as the fruits of tenure, are, I think, 
affected by the 12 Car. 2. in the ſame manner 
as thoſe which he exerciſed over any other of 
his feudal dependencies, . a 


{ 


try, derived out of public reaſons, and directed 
to public ends, 5 


— 


* come now to the ſecond head of argument, 


N it has been attempted to be proved, 


that the King is not accountable, 1 confeſs I 


do not attach much weight to the ſcheme of : 
reaſoning that falls under this diviſion of the 
| ſubject. The author of it, as far as I am in- 


formed, is a gentleman of great acuteneſs and 


learning, whoſe name, if L thought myſelf at 


— 


liberty 


With reſpect to guardianſhip by prerogative 
——_ will be conſidered more fully hereafter, 
It ſtands upon grounds entirely diſtinct from 
7, tenure, or any thing connected with tenure ; it 
forms a part of the public policy of the coun- 
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£48. d 
liberty to mention it, would be a conſiderable 
ornament to theſe pages. I heard him ſupport 


it with much Ingenuity and eloquence, 035 L | 
7 think it is very open to confutation. En L 


He not only bete but actually contended, : 
that as well before as fince the ſtatute, Car. 2. 
the King was not guardian in chivalry. He 
commented on the anomalous form of the inhe- 
ritance created by the charter of Edw. Jo and 
inferred, that the tenure which clung to it muſt = 
155 be correſ pondently anomalous. On theſe grounds 
he proteſted againſt every argument by parity 
of reaſon from the ordinary kinds of inheri- 
tance, and ordinary kinds of tenure. He looked | 
upon the guardianſhip of the King in this caſe | 
as a thing quite Jui generis, out of the operation, 
as well of the common law, as of the ſtatute; 
and thence concluded, 1 confeſs I could not ſee 
by what intermediate liſt of argumentation, | 


that the King muſt needs not be ſubject ta 
| account. N | 5 
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I book the liberty at che time of obſerving, 


that his premiſes appeared to me unfounded ; 
and even if they were true, that they would 
| args no concluſion to the purpoſe. 


It mink be obſerved, that guardianſhip is cor- 


i reſpondent to tenure, not to eſtate. This the 
argument ſeems to admit, and conſequently ap- 


lies itſelf to prove the anomalous tenure. 


| Now i in my view of the ſubject, the nature of 
' the eſtate can never lay a ground for arguing as 
to the nature of the tenure. The connection = 
between eſtate and tenure is quite arbitrary, and 
of poſitive inſtitution. Tenure is a feudal ſu- 
5 perinduction upon eſtate. Eſtate is ownerſhip 
varied by different degrees of duration, and 
different tracks of deſcent. In its general ab- 
ſtract notion, it is inſeparable from the idea of 
property. Tenure conſiſts in the rendering of 
ſome ſervice to ſome ſuperior. Before the feu- 
dal times it was unknown; which could not be, 
if it lay within the comprehenſion of the idea 
of 
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of eſtate, If an anomalous inhericance argued 


an anomalous tenure, an ordinary inheritance 


would argue an ordinary tenure, and eſtate or 


inheritance in the abſtract would ſuggeſt tenure 


in the abſtract; which the leaſt reflection will 


perſuade any one 1s not the caſe, 


Each of the ordinary kinds of tenure can 


mould and adapt itſelf with equal facility to 
every conceivable diſtinction, or varying ſhade | 


of eſtate. There is no repugnancy, no ſuita- 


bleneſs i in one more than in the other. How 
ever anomalous the inheritance of the Dukes of 8 
Cornwall, it cannot be pretended that it differs f 
more from an ordinary eſtate in fee ſimple, than = 
does an ordinary eſtate for life. Yer there 1 is no 
more difficulty in conceiving a tenant in chi- F 
| - valry, or in ſoccage, for life, than one in fee 
ſimpie; ; or in fee imple, than one for life. N 


It is incumbent upon any one who inſiſts on 


the theory which I am combating, to ſhew either 
that the anomalous eſtate neceſſarily infers an 


Ez anoma- 
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anomalous tenure, or by ſufficient authorities to 
evince, that in this particular caſe ſuch an ano- 
malous tenure has been recognized. Now what 


trace is there in any of our books of ſuch an 
Anomalous tenure ? 'F 


Littleton expreſsly ſays, that all manner of 
tenures which are not tenures by knight ſervice, 


44 


are called tenures in ſoccage *. 


4 


| There are ſeveral expreſſions. in Coke, and | 
ihe writers, to the ſame purpoſe. They muſt 
be underſtood, indeed, with ſome reſtriction, as 
confined to lay and free tenures ; 4 but thus qua- 


lified they are, as tar: as 1 can find, diet and 
literally true. 


e however, for che ſake af argu- 
ment, the alledged irregularity of tenure, and 


that conſequently the royal guardianſhip is ſtrict- 
* neither chivalry nor ſoccage: yet by what 


logic does it follow that it is {herefore exempted . 
from account : ? 5 3 


„ 


* 8. 119. 2 


* 


K 87.1 


As far as the queſtion of account is concerned, 
it is evident that it cannot be anamolous. We 


muſt decide either in the affirmative or the 
| negative, and ſo fat aſcribe to the guardian- 


ſhip in queſtion either a a military or ſoccage 
character. 


Becauſe it is ſtrictly neither chivalry nor ſoc- 


| cage, therefore it is chivalry, a as far as we are 
intereſted 1 in the diſcuſſion, 


Thus ſtands the argument, ſtripped of all 


ſuperfluous phraſeology. TS Er 


Iv not mean to deny that a kind of guar- 


dianſhip, diſtinguiſhable from the two above 
mentioned, may be privileged like the ancient 


guardianſhip in chivalry. The right of the 


legiſlature ! is unqueſtionable, ſuch an exception 


may be proper in certain circumſtances, upon 


ſpecial reaſons. We know that preſcription has 


been allowed to create variations from the ordi- 


vary rules of the crown law. By cuſtom, the 
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heir of him that holdeth in ſoccage may be in. 


_— 


But the argument I am canvaſſing lays before 
us only theſe two circumſtances. 1. The guar- 
dianſhip in queſtion is not chivalry. 2. It is 


not ſoccage. . I dre fu 


- It muſt fall then, till ſomething further ap- 
pears under the general principle reſpecting 
guar dianſhip ; fince the preſumption is always 


in favour of the general principle, againſt the 
particular exception. 


| What is the general principle? 


There are various kinds of guardianſhip 
known in our law, beſides the two I have taken 


notice of. 


All (I ſpeak of guardianſhips which private 


perſons may exerciſe) are ſubject to account, 
There is a remarkable caſe in Littleton *, illuſ- 


8 » Co, Litt. 76, 2, 
'Þ | trative 


1-9 1 


trative of * W Guardian in chivalry dif. 


parages his ward. Next of kin enters. He 8 
| ſhall be accountable to the infant. 


In truſt for the ward, and conſequently an- 
ſwerable to the ward, is implied in the very 
notion of e 


Guardianſhip in chivalry is an anomaly in 
 Juriſprudence—the barbarous growth of barba- : 


rous times : one of the moſt grinding oppreſ- 5 
ſions which a people ever endured. 


Ad zuendum eum qui Per 7 ! 19 defe ndere nequit, 


enters into the definition of the Roman law, a 


code of juriſprudence which for the luminous 


method that runs through it, the accuracy of 
its definitions, and diſtinctions, the general 


equity of its principles and rules, well deſerves 


the attention of every ſtudent. Lord Mans. 


field uſed to recommend the ſtudy of it as 


preliminary to the ſtudy of our common 3 ; 


and no doubt that illuſtrious magiſtrate was in 
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a great meaſure indebted to it, for that clear- 


neſs, that order, that arrangement, that good 


tinguiſh his determinations. 


— 


ſenſe, that freedom from thorny technicalities, 
| and abſtruſe injuſtice, which ſo eminently diſ- 


* 


ac verba, ſays Vinnius, commenting on the 


eorum tota referenda *, 


| above-recited part of Juſtinian- 8 definition, finem 
 tutele indicant, & hi mul Meium tuloris, nam ut tutella 


5 prpillirun gratid conſtituta 9, ila et ad uilitatem 


the generality of ds were abliged: to 


give ſecurity for the faithful adminiſtration of 


the eſtates of their wards 1. 


It has been obſerved, that the King is guar- 


of our law might ſuſpect to be an intereſt in 


dian, although he has what the extreme jealouſy 


the death of his u ard An immediate reverſion 


of his eſtate where he happens to be an only ſon. 
Therefore not ſoccage. 


8 i. Inſt. T. 13. Vin. Com. 


+ Ib, N 24. 


1. I have 


„ 


E 1 
I. I have already ſhewn, that not /occage does 
not conclude upon the queſtion. It ſhould 


ſeem a ſtrange inference—becauſe the law has 


honoured the ſovereign with extraordinary con- 


fidence, in committing to him the perſon of the 


Prince, therefore he is not to account to him 


for the iſſues of his eſtate, 


4. It docs: not appear that reverſion, remain- 
: 4 or eſcheat, were ever conſidered on the ſame ä 

footing with deſcent ; and though the reaſon may 
be alledged to be the ſame, the queſtion is not 

about the reaſon, but the law. A diſpoſition : 


has appeared in our magiſtrates to circumſcribe 


A principle, which they were pleaſed to call che 
ſuggeſtion of barbarous ſuſpicions—none to 


extend it. 


It is a matter of doubt with me, whether any 


her circumſtance, beſides the poſſibility of 


5 inberiting the minor's eſtate, diſqualifies the next 
of kin from being guardian in ſoccage. This 1 
do not aſſert poſitively, but I find no trace of 
the contrary doctrine. Nor is the rule that ex- 
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cludes the condition of heirſhip, without ſome 
_ reſtrictions grow ing out of caſes peculiarly Cit, 
cumſtanced. Where lands deſcend to the infant 


both ex parte paternd, & ex parte maternd, ſo that 


: it is impoſſible to find any next of kin incapable : 
"of inheriting, the next of kin on either ſide 
firſt ſeizing, the infant is entitled to the cuſtody 
of his perſon, Kc. 5 See another caſe put by Ser- 

: jeant Hawkins, with the obſervations of Mr. 
. Hargrave (Co. Litt. 87. b. n. 2.) Granting 
however that a reverſion, or remainder, or ſeig- 

nory, with title of eſcheat annexed to it, is 1 
| bar to ſoccage guardianſhip, conſidered as the 
ſole ground of claim in the next of kin; yet a 
father may be guardian in ſoccage in conſe- 
quence of another title which he has to the 
guardianſhip of the heir affected by a parti- 
cular rule. No intereſt or poſſibility is ſtated 
as a precluſion of guardianſhip by nature which 
belongs to a certain deſcription of anceſtors, and 
ina pre-eminent degree to the father. Now ᷣ 
"where the titles of ſoccage and natural guar- 


dianſhip concur, for the benefit of the infant, 


the. 
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the former always ſuperſedes the latter. Ib. 


/ 


88. b. 


3 The law conſtantly derogated | fron” a 


rule, rather than take a child out of the cuſtody 
of the father. His claims ſuperſeded thoſe of 
the lord, even in the rigour of the feudal inſti- 
| tutions. Though he cannot inherit immediately, : 
he can inherit indirectly. This is a good bar 
to the guardianſhip of a collateral. relation— 
none to that of a father, : 


1 have taken notice of a remarkable paſſage 


in Coke, where it is ſaid that preſcription may 
ſubject the heir of a tenant in ſoccage to the 


chivalerian guardianſhip of the lord. 


1 ſuppoſe no claim on the ground of preſcrip- 


tion will be made in this caſe, but ſhould there, 
I obſerve, 1. The creation of the eſtate is with- 
In the time of legal memory. 2. Not only is 


. tenure in chivalry taken away by 12 Car. 2. 
and thereby the whole ſyſtem of guardianſhip | 
correſponding to it ; but there are theſe ſweep- 


ing 


L 64⁰1 
ing wards in the act All wardſhips, &c. by 
reaſon of any tenure of the King” s Majeſty, &c. to 
be taken away and diſcharged, any law, ſtatute, 
ci Nom, or wage, t to the contrary notwithſtand- : 
ing.” 

. Upon theſe two branches of argument 1 re- 
pate what [ have already obſerved. 


The act of Henry VI. makes it extremely 
doubtful to my mind, whether before the ſtatute 
Car. 2. the royal guardianſhip over the dutchy of 


Cornwall \ was guardianſhip | in chivalry. 


© *Suppoſing it to have been ſo, I have very little 
doubt but the ſtatute extends to it. | 


Looking upon it as s guardianſhip of a military 
character, ariſing either from an anomalous te- 
nure, or from uſage, affecting a common ſoccage 
tenure, or from any principle which has tenure. 
in any form for its foundation, —1 conceive it to 
be within the proviſions and regulations of the 


Parliament. . DE, | 
: det „ 


1 
= promiſed fo deliver myſelf ſhortly, and per- 
155 the brevity may take away from the appear- 
ance of diffidence. But what I have ſaid i 18 with 
all due deference and ſubmiſſion to better | in- 
: formed judgments. J ſtate what 1 appear to 
myſelf to have learned from the ſources of know- 
ledge | I have conſulted ; - but perhaps thoſe 
ſources I have not ſufficiently explored, and there ; 


may be many more which 1 e not viſited . 
at all, 


* 


There i is a third 1 upon which the right 
of the King may be maintained, as a branch of 
his prerogative royal, by which he exerciſes a 
ſpecial peculiar dominion over the rights, inte- 
reſts, and concerns of his family. 


The principle of this argument is, as in the 
former, an anomalous guardianſhip belonging to 
the. Sovereign ; but the ground on which the 

anomaly j is contended for, is different—Peculi- 
 arities of tenure are out of the queſtion. Reſort 
is had to very high grounds in the law of England 
to a branch of conſtitutional polity, the preciſe 


extent 


3 


extent and ti be of which it 18 difficult 


to aſcertain. A man whoſe acuteneſs and eru- 
dition abundantly qualified him for any courſe 
of reſearch, however abſtruſe or delicate, after a 
maſterly diſquiſition upon the doctrine of guar- 


dlanſhip, applicable to private individuals, de- 


 clines entering upon that part of the ſubject 
which relates to the royal family, as from its 
dignity and importance not proper. to be handled 
without better materials than what the learned 
writer profeſſes to have met with. Aſter this 
admonition to caution and diffdence, coming 
from ſo high an authority, i it cannot be expected 
that I ſhould undertake for more than juſt to 5 
: open ſome general grounds upon the ſubject, £ 
and bring into ane view. what can be obtained of 
any importance, out of the ſources of information 
referred to by the admoniſher himſelf, T“. 
* he King, as . in 115 1 his royal pre- 
rogative, is a guardian of a particular kind, in- 
veſted with ampler powers, and having a wider 
circle of perſons, Hhjecs to te ſuperintend- 


* Co, Litt, 89. A. N. 16. 15% b. n. 1. 
1. ency, 


Fw] 


ency, than any private individual, however emi- 


nent or privileged. If we ſeek for the reaſons 


of this prerogative, we ſhall find them in the 
deep intereſt which the public has in the right 


behaviour and demeanour of every member of 
the royal | family. This has made it proper to 


ſubject them to an extraordinary coOomy. As 


they poſſeſs a ſupereminent ſhare of dignity, as 


they are clothed with the higheſt honouts and 


privileges, as moſt of them are endowed with 


fair portions and patrimonies by the liberality of 


the public, they cannot complain, if, in ſome 
reſpects, they are under greater controul than 
: other individuals! in the nation. 


* : 


A queſtion aroſe i in the Year 17 17. whether the 


King had the education of his grand- children 


during their infancy, and the approbation of . 
their marriages when grown to the years of ma- 
turity.“ 3 he Judges were ſolemnly conſulted. 
The matter was argued by them /eriatim, Ten out : 
of the whole number were decidedly in favour 


Forteſc. Rep. 401. 


F IF 


* 


_ 8 — 1 


of the royal prerogative, as to both the points 
that were referred to their Judgment. The diſ- 
ſentient two, while they gave their opinion 
abſolutely and unequivocally in favour of the 
father upon the matter of education, acknow- 
ledged a ſuperintending and controuling right 
in the crown, with reſpect to the queſtion of 
marriage. The ten judges founded themſelves 
entirely upon the extraordinary rights of do- 
meſtic regulation veſted in the king, as a branch 5 
| : of his prerogative-rights ſtanding upon public 
3 1 reaſons, which were not to be meaſured by the 
| = narrow ſtandard of arguments and analogies, 


drawn from the diſpoſitions of law in reſpect of 
| private families. 
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Forteſcue Aland, then Baron of the Exchequer, 
and the reporter of the whole conference, repre- 
ſents himſelf as arguing in this manner :—* This 
ſubject, touching the power of a grandfather, may 
be treated either as a public or private right. It 
has been treated of pretty much as a private right, 
by the two Judges that differ, and by the counſel 
. for the Prince of Wales; which I think is an error [ 
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in the foundation of their argument; for it ought 
manifeſtly to be treated as jus Publicum, ſuch a 
right as our law books expreſs it to be, Jud ad 
taium reipublice Jpectat, and that makes it the 
King? s prerogative, and that is the King's inhe- 
ritance, as King of this realm, which is too great 
a point to be governed by the narrow rules of 


private property, &c oy 


He then proceeds to 


ſet forth the eminent diſtinction which the law 
| has always aſcribed. to the royal family, from 
which he infers that they muſt be confidered as 


placed in very different circumſtances, and con- 


\ \ ſequently ſubject to very 


different regulations, 


from any other family in the kingdom. 


The 12, Car. 2. hy; reducing almoſt all the 
tenures of the realm to common ſoccage, made | 
bees puardianſhip nearly univerſal. As it is 
the nature of this kind of guardianſhip to termi- 

nate with the minor's arriving at the age of 
fourteen, it was judged neceſſary to provide ſome 
means of prolonging the 


ſuperintendency and 
controul in the caſe of fatherleſs infants. Ac- 
 cordingly the father is enabled to appoint guar- 
F 2 


dians 


K 


dians by will, who ſhall be inveſted: with all the 


authority of ſoccage guardians till their ward 
has completed his twenty-firſt * 


15 was contended chat this proviſion of the 


I ſtatute embraced t the royal family, and that there- 
fore the father in whom ſuch a diſcretionary 
- power was lodged, and not the grandfather \ whoſe 
5 claims might be ſuperſeded, even after the for- 
| mer” 8 deceaſe, was to. be conſidered as s the right 
tul elendig of the royal. infants. p 


| Foxteſcuc bs expreſies himſelf upon this ar- | 
gument: © As to What Was ſaid in relation to 
the 8 12 Car. 2. c. 24. that the Prince was 
within, .that act of. Parliament, L deny. it to be 
ld, or N thing like 3 


It-has nat appeared chat this learned Judge 
reſts his. opinion, entirely upon the ground of 
: prerogative. He is not.to be underſtgod, there- 
fore, as aſſerting that the tenure of the dutchy of + 
: Cornwall. is protected from the ſtatutes, His pro- 
Pefitipn, as BAY, ** collected, from, the whole 
context 
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chat the rights with which the laws and 12 
tution have inveſted the King,, as part of that 
extraordinary ceconomy and ſyſtem of regula- 


tions by which they have diſtinguiſhed the royal 


family from all other families in the nation 
rights of a ſuperior order to the little privileges 
of individuals, ſtanding upon reaſons of ſtate, 


and to de meaſured only by the principles of 


public policy—that theſe were entirely out of the 
operation of a ſtatute which was intended only 3 
to new model the ordinary civil relations of 

private life. This! is the principle which per- 
vades the reaſonings of all the Toys who de- 
cided i in favour of the crown. 3, 


The two who differed from the reſt denied 


the prerogative to the extent contended for. 
But in no part of their reaſonings is the general 


notion of a prerogative guardianſhip treated as 


groundleſs and chimerical. In 1772* the King” 8 6 
right to order and regulate the affairs of his 


* Ann, Reg. for 1772. 


1 
family, became the ſubject of very earneſt dif. 
cuſſion, on occaſion of the celebrated royal mar- 
riage act. That ſuch a right exiſted, within 
certain bounds, was, I think, generally admitted, 
though what thoſe bounds: were it was not eaſy 
to aſcertain; and upon this point, therefore, the 
contention of parties was eager. and vehement. 5 
T he queſtion of education was canvaſſed only as 
collateral to that of marriage this the propoſed ; 
meaſure naturally bringing forward as the Prin- 
Cipal ſubject of controverſy. The royal meſſage 
which introduced the matter to che conſideration | 3 
of Parliament, aſſerted a general prerogative of 
_ approving the marriages of the royal family, as. 
at all times belonging to the crown upon prin- 
ciples of public poliey. The act which was 
framed 3 in purſuance of this meſſage has a decla- 
ratory preamble much to the ſame effect, 
= although the Judges, upon being conſulted 1 
due form by the Houſe of Lords, profeſſed them- | 
| ſelves unable to decide the queſtion, as extending 
: beyond the children and grand-children of the 
reigning Sovereign, and the preſumptive heir to 


: the crown in whatever degree of conſanguinity, 
Within 


L * ] 


Within theſe limits they affirmed the cairn of 


the Sovereign. This apparent variance between 


the opinion of the Judges, and the preamble 


alluded to, gave birth to two proteſts ſigned by 


a number of moſt reſpectable Peers. — Public do- 


cuments, which well deſerve an attentive peru- = 
fal, as well for the ſtrength of argument that. 


runs through them, as for the eloquent, animated 


language in which they are expreſſed. 


The general ſpirit of the conference i in 171 7. 


2M favourable to the claim of Prerogative in all 
the extent to which it was carried by the meſ-. 
ſage, and declared by the act. But as the queſ- 
tion ſubmitted to the conſideration of the Judges 


related only to certain rights over the grand- 


children of the Sovereign on that alone they 
gave a formal determination. The diſpoſition, 


however, ſufficiently apparent in the majority of | 


them to give as wide an extent as poſſible to the 
i prerogative, expoſed them to much grave and 


| weighty cenſure during the diſputes that agitated 


the two Houſes of Parliament in 1792. The 


_ Irregular, extrajudicial manner in which their 
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opinion had been collected did not paſs unob- 
ſerved. Other ſtrictures were made; but as 1 
have already obſerved the general principle of 
1 prerogative ſubſiſting i in the crown, adapted to 
certain purpoſes of domeſtic requiſition—this, 1 
0 _ was not denied. 


The guardianſhip u then of the King is an extra- 
ordinary Jpecial guardianſhip. It is a branch of his 
ſovereignty—a part of his royal character. This 


is the propoſition which the . ſcheme of 
- argument would eſtabliſh. | 


It may be aſked—What is the inference af. . 
log the queſtion under diſcuſſion ? 


1 anſwer, that it deprives the Prince” 8 advo- 


5 cates of many arguments, and opens a ſource of 
reaſoning to their antagoniſts, which they may | 
potſibly turn to > confiderable account. 


From all that has been ſaid it ſeems pretty 


clear, that unleſs the King at ſome time or other 


was inveſted with a military guardianſhip; or a 


guardianſhip 


1 
guardianſnip in the nature of military guardian- 
ſhip, 8 upon every argument reſulting from the | 
_ conſideration of tenure, he muſt be regarded as 
accountable to the Prince; and further that ſup- 
poſing him privileged from account before the 
ſtatute Car. 2. yet if he was only privileged on 
: principles more or leſs connected with tenure, 
that the operation of the ſtatute would be to 
| deprive him of ſuch an exemption. 
But though I think every guardianſhip exone- 
rated from account which the King or ſubje& 
poſſeſſed as lord, is taken away by the ſtatute, 1 
do not confider the prerogative as affected. Rights | 
veſted in the King as King, upon public reaſons 
and for public purpoſes—Theſe I have the au- 
thority of the Judges in 1717 to fay, ſtand pre- 
ciſely as they did before the reign of Charles II. 
I cannot forbear here making an obſervation which ought 
regularly to have found its place i in a preceding part of this 
Eſſay. The firſt ſection 12 Car. provides in ſo many words, 
that the tenure of Honour: ſhould be thenceforward tenure in 
ſoccage. Nothing can be underſtood by peerage tenure but 
the tenure by which honours were holden. Mr. Attorney 


General muſt therefore have ſpoken inadvertently upon this 
92 if he ſpoke as he is . 


untouched 
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untouched by the proviſions of his Parliament. 
If therefore, one of theſe rights was an exemp- 
tion from account in reſpect of the revenues of 
the dutchy of Cornwall — The royal perſon i 1s 
exempted ſill. On the ſuppoſition 1 have 
made, the act, Car. 2. affords; no argument, not | 
even a preſumption againſt the King, becauſe 


the act has no manner of operation on the guar- 


: dianſhip diſcuſſed. Thus a ſtatute which would 
be deciſive in favour of the Prince upon any 
| other hypotheſis, loſes all its force and effect 


upon this. I do not aſſert, I would not ſo much 


as inſinuate, that guardianſhip by prerogative. 
neceſſarily imports exemption from account. 
My propoſition only goes thus far, that ſuch a 


privilege may belong to ſuch a guardianſhip, = 


xn the ſtature 12 car. 2. . 


Yer the act of Hen. FE unexplained, has great ; 


weight in the caſe. It goes to ſhew that what-, 
| ever be the guardianſhip of the King, however 


diſtinguiſhed, however characterized, exemption f 


from account does n not form a part in its mp | 


ſition. 


But 


r 


E N 

But ſetting this act, and other direct proofs 
and arguments aſide, a prerogative guardianſhip 
opens much room for reaſonings of another kind. 
Were the King guardian in chivalry or in ſoc- 
cage, we ſhould know preciſely and diſtin&tly 
what were: his rights, and what his duties. There 
are other denominations equally defined. In 
reſpect of all theſe, arguments. drawn from the 
particular circumſtances of the caſe would. be 
impertinent, becauſe they are Phraſes which 
always convey the ſame well-known import, and 
carry with them the ſame preſcribed extent. 
- But guardianſhip by prerogative. having 1 its root, : 
entirely in conſiderations of policy, and gene- | 
rally appealing to arguments drawn from uni- 
verſal reaſon and common ſenſe, 18 peculiarly the. 
ſubject of equitable conſtruction. Its proper- 
ties and qualities muſt in a great meaſure be 
determined from the rectitude and Juſtice and- 
propriety: of the thing under the given circum- 
ſtances. Where direct proof i is.not to be found, 
where the legiſlature i is filent, and the courts of 
juſtice have not pronounced, the reſult of ſuch. 
5 realonungs muſt be the deciſion of the queſtion. 


] ſup- 


FEM T_T. 
I ſuppoſe this blank in the preſent caſe, and then 


I conceive the following argument, urged by the 
advocates of the crown, not to be without its 
| weight, at leaſt not without its s plaufibility. 


The Kings” in right of his b perdgcive b .. 


has the cuſtody of the ducal poſſeſſions of Corn 

wall during the minority of the Duke. Whe- 
ther or not he is ſubject to account, is the queſ- 
rion! * 


* 


. a of guardianſhip that is the ſubject 
of conſideration in this place is not fixed by 
any ſettled rules, i is not determined by any pre- 
ciſe definition. In deſcribing i its properties, we 
muſt be governed, in a great meaſure, by the | 
_ circumſtances of the particular caſe. Let it be 
conſidered what the circumſtances are in the 
preſent inſtance. PT 3 


It is admitted as a general rule, that guardians 
are accountable. The reaſon is obvious No 
proviſion is made for the intereſt of tlie guar- 
dian in the original conſtitution of the eſtate. 
He has the adminiſtration of the minors pro- 


perty , 


5 
perty, merely becauſe the minor cannot admi- 
niſter it himſelf. The rights of the minor are 
alone the objects of conſideration. There is 
no equity, no reaſon in favour of the guardian, 


Is this argument applicable to the ducal poſ- 
ſeſſions of Cornwall? Theſe originally formed 
a part of the royal patrimony, and were ſepa. 
rated from it without an equivalent. The an- 
| ceſtors of the guardian made a gratuitous dona- 
| tion of the property to which the guardianſhip 
| attaches. Already i is the guardian in this caſe 
diſtinguiſhed from the perſons generally acting 
in that capacity. The donation was gratuitous | 
then it ſhould. be conſtrued in favour of the 
donor. This equity would require even in the 


caſe of a private individual. The grant iſſues 


from the crown—An additional reaſon for con- 
ſtruing it moſt favourably to che party giving. 


Now what may be fairly and equitably preſumed 


to have been intended by the grant? Theſe two. 
pr opoſitions are ſubmitted to the reader ;— 


1. The donation was intended to anſwer a 
ſpecial Purpoſe of a public nature. 
= — 2. Every 


1% 
4 


2. Every right, it was intended, ſhould re- 


main with the donor, which it was not neceſſary | 
for that ſpecial a ſhould be died to > the 
: donee. =! | 


The concluſion will be, that if the ſpecial 
” avowed purpoſe does not require that the Duke 8 
of Cornwall ſhould be entitled to receive an 
| account of the iſſues and profits of his eſtate, 
- he i 18 not ſo entitled. That the charter confirmed 
by Parliament which created the dutchy of : 
: Cornwall was intended to anſwer a ſpecial pur- | 
poſe of a public nature appears—1. From the 
: introductory part. 2. From the proviſions ex- 
: aQly dee to the introduction. | 


e 


It i 1s unequivocally ſtated that the conſidera- 
tion moving the royal munificence to confer the 
title and dignity of Duke of Cornwall on the 
57 eldeſt ſon of the King regnant, and heir appa- - 
| rent of his crowns, was to diffuſe a luſtre and 
ſplendour over a perſon ſtanding 3 in ſo intimate 
a relation to the ſovereign, and the common- 
wealth. A noble inheritance was annexed to 


the 


[ 81 ] 
aw title, that the eſtabliſhment of 10 high and 


diſtinguiſhed a ſubject might correſpond to the 
. honours which he bore, and the proſpects which 
were opened to him. —“ We have given and 
granted, &c. to the ſame our ſon, &c. that = 
the ſtate and honour of the ſaid Duke might 
: uphold according to. the nobility of his ſtock, 


and the charges and burthens thereof the better 
uphold.” by. 


The proviſions were ſuited to the preamble, 
The inheritance is not limited with a reference 
merely to the blood of the grantee. This 
would have been the caſe, if to gratify the 
1 8 grantee, to confer a benefit upon him confidered 
4 in the light of a private individual, had been 
the paramount conſideration of the grant. But 
as reaſons of a public nature prompted the li- 
| berality of the crown, the ſame reaſons circum- 
ſcribe its extent. A perſon ſtanding i in a given 
degree of relationſhip to the laſt Duke, and the 

original grantee, is entitled under the grant, but 
not merely on account of the relationſhip. For 


individuals i in an equal degree related are ex- 
Eg ba cluded, 
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cluded. A ſpecified propinquity to the royal 
8 perſon is requiſite to conſummate his title. : 
By this propinquity alone he appeared to in- 
tereſt the public honour, that a liberal proviſion 


ſhould be ſettled upon him. | Whoever therefore . 


does not ſtand in that preciſe, propinquity, as 
he is out of the reaſon of the grant, ſo is he 


3 excluded from the effect. 


and propoſition-Every right not interfering 


with the ſpecified purpoſe, the ſacrifice of which 
vas not neceſſary to carry it into effect, was in- 
5 tended to be retained by the crown. 


Ihe truth of this propoſition is evident from 
the extraordinary clauſe of reverſion inſerted 
into the charter. The anomalous limitations 


affecting the dutchy of Cornwall have been 
commented upon. It cannot be iwagined, that 
the authority of Parliament would have been 
called in to ſanction wide departures from fun- 


damental rules and principles of the common 


law, unleſs the attainment of ſome ſpecial object 


had been propoſed by theſe irregularities, In 
8 n 


. 
truth, the irregularities naturally flow from the 
two-fold purpoſe in contemplation. 1. To li- 
mit the inheritance to ſuch perſons as from their 
pre-eminent character and ſituation ſeemed en- 
titled to a liberal proviſion in their favour. 


2. To prevent the crown from ſuffering by its 


= liberality further than the ſpecified principle 


of public policy made it neceſſary. Accord- 
ingly, the anomalous clauſe above- mentioned 
was deviſed, It 1s conceived that this clauſe, 
fairly and equitably conſtrued, warrants the pro- 
poſition which it is brought to ſupport. 

The queſtion ſuggeſted wv the hypothetical 
part of the concluſion is, whether it is neceſſary 
to carry into effect the purpoſe of the royal do- 
nation, that the Duke of Cornwall ſhould be 
entitled to the accumulated profits of his mino- 
rity. From the account which has been de- 
duced of this purpoſe, it muſt appear chat it is 
not neceſſary. When the Duke has paſſed the 
time of infancy, he is entitled to a full and 
complete enjoyment of the ducal poſſeſſions. 


He cannot otherwiſe, agreeably to the expreſ- 
| 8 ſions 
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fions of the charter, uphold his ſtate and honour 
according to the nobility of his ſtock. As the 
Parliament judged the Proviſion 1 it made neceſ- 
ſary, ſo may we ſuppoſe it to have thought it 
ſufficient, | Whether or not this proviſion is | 
ſufficient at preſent i is not the queſtion. It was 
deemed ſufficient at the time it was ſettled ; 
otherwiſe it is fair to argue the legiſlature would 
| have increaſed i it. As it was thought | ſufficient to 
| anſwer the Propoſed end, and as there was no 
intention to go beyond the propoſed end, but 


cexconomy, often in violation of the beſt aſcer- 


tained principles of law ; we may conclude, that 


f intended to accumulate in the occupation of the 
crown during the minority, but merely to an- 


| ſw er ſuch charges as the purpoſe of the dona- 


rank. Whatever remains after the expences of 


1 3 


Sf 2 


rather to ſuit the grant to it with a rigorous 


the extraordinary revenue in queſtion was not 


tion requires ſhould be ſatisfied. This Purpoſe 
is accompliſhed, if the Duke has a maintenance 
and eſtabliſhment allotted to him ſuitable to his 


education, and every other neceſſary diſburſe- 


ment, may be fairly allowed to the crown, upon 


the 
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the principle that accounting for it is not neceſ- 


fary to the end of the donation, and that what- 
ever is not ſo neceſſary, of right belongs to the 
| heirs and ſucceſſors of the original grantor. 


If the crown were made accountable, upon 


the general principle that governs the equity of 


the court of chancery in. ſuch caſes, it would 


not be allowed to ſet off the expences of main- d 


tenance and education. This ſeems reaſonable 
enough in reſpect of private families, where 
there is no occaſion for large diſburſements, 

where the father might Juſtly be charged with 
A blameable indulgence to the pride and vanity 
of the young heir, if he allowed him a ſplendid 
: eſtabliſhment, a numerous attendance ; yet theſe 
are neceſſary expences about the perſon of. the 


| King's eldeſt ſon, the heir apparent of his crown 


and dignity, The court muſt either allow theſe 


expences, or not. If it does, it departs from a 
general principle, and thus recognizes the ano- 


malous circumſtances of the caſe. If not, it 


hazards the poſſibility of a mean and unworthy 


eſtabliſhment, a neglected education, in an in- 
G 2 a ſtance 


W 
ſtance where the honour of the realm muſt ſuffer 
by the one, and the deareſt intereſts of the com- 
F = monwealth be mainly endangered, if not wholly 
A ſacrificed by the other. This muſt be the con- 
ſequence ſince there can be no poſſible me- 
thod of compelling the crown to a ſuitable ex- 
pence, where it will not be permitted to ſet off 


that expence againſt the claims of the minor. 
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Such an effect muſt mar, if not entirely defeat 
the purpoſe of the legiſlature in the ſplendid | 
proviſion it has made. The heir would be ſub- . 1 


zet toa mean and niggardly allowance during = 
his nonage, whilſt an over-abundance of tre- 4 
ſure would pour in upon him as ſoon as he was | 


-« 
* 3 


of age. He would paſs from the extreme of 
if unſeemly indigence, to a vicious ſuperfluity. | 
The expreſſions ſplendid patrimony, and ſuper- 

5 fluity of treaſure, have reference to what the 
revenues of the dutchy of Cornwall probably 

were at the time of the parliamentary ſettle- 

| ment. We muſt carry ourſelves back to that 

1 period, in order to explore the views and inten- 
. 335 tions of (he: — then enacling, | 
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Could the act of Hen. 6. be got over, I ſhould 


think the reaſoning I have ſtated not a little 


forcible and weighty. Even with this difficulty 


in its way, it appears to me the moſt plauſible 


that can be urged on that fide of the queſtion. : 


At leaſt the ground of prerogative will, 1 be- 5 
lieve, be found more defenſible than any which 


= has tenure for 1 its foundation, 


It was the original opinion of an eminent 


| barriſter, ſays Mr. | Hargrave 5 that the admi- 


niſtration of the province of Maryland was de- 


volved to the crown during the minority of - 


Lord Baltimore, the lord proprietor. He after- 


wards retracted this notion, and aſſented to the 
infant's right of naming a guardian; the infant 
being then turned of eighteen. What ſuggeſted 


dhe firſt ſentiment may perhaps deſerve to be 
= conſidered. The learned barriſter muſt have 
had in contemplation, it ſhould ſcem, a guar- 


dianſhip by prerogative, or what was analagous 


to it. For with reſpect to this identical govern- 
ment of Maryland, Lord Hardwicke pronounced 


1 


* Co. Litt. 89. a. No ik, _ 
83 that 
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; that no argument derived from knight ſervice, 
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ceeding lies open to the Prince, for trying his 


W aw 2 At * 
- — — Eerie — 
N 1 — 1 ShcA 2 
„e gr — 1 
——— 2 on ——— — 
5 


nor direct any act to be done by him, nor make 


any decree diſpoſing of, or affecting his pro- 


truſtee. f 


are, Traverſe « of office, monſtrans de droit, and : 


Se 


or tenure 7 capite, was applicable to it ſince the 


The fourth queſtion i is, What courſe of pro- 
right with the crown! ? 
It has been generally ſaid, a bill in chancery. 


Chancery can give no relief againſt the King, 
perty ; not even in Caſes where he is a royal 


The three regular methods of ſuing the King 
petition. 


Traverſe of office is out of the queſtion in this 

caſe. In every traverſe the ſubject ſtands in the 
I Vel. 449. 

+ 3 Black, Com. 770; Mutt, Treat, on Plead, 1 in Chan. go. 

ſituation 


Te, 
ſituation of defendant: The traverſer reſiſts a 
claim of che crown does not prefer one of 
his own. At common law there was no tra- 
verſe where the King wWas in poſſeſſion.? : A 


traverſe lays only where a /cire facias was neceſ- ; 
fary to carry into effect the office found. A 


AF F ſucceſſion of ſtatutesf allow the King” $ title 


to be traverſed in almoſt every eaſe. But the 
firſt ſtep muſt be taken by the crown. The 
- very notion of a traverſe implies ſome proceed- 
ing which ſhall be the . of the traverſe. 


Monſtrans de Ait. Whether or not this pro- 
cceding lay as a remedial inſtrument i in the hands 
of the ſubject which might be uſed indepen- 
dently and excluſively of any previous ſtep on 
the part of the crown. — This queſtion has been 
the ſubject of one of the moſt memorable con- 
troverſies that ever divided the ſages of Weſt- 
minſter-Hall. 4 8 LECT; Holt, at the head of 
ten of the Judges, ſupported the affirmative. 
4 Co. 54. a. Sadlers' caſe veils; 


t 34 Ed. 3. Co 14. 36 Ed. 3. c. 13. 2 Ed. 6. c. * 
+ Bankers' caſe. St, Tr. v. 11. p. 1 38. 
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and elaborate arguments that ever was applied 


period like the preſent, ſo barren of real greatneſs, and ſo fruit- 
| honeſty, the proud ſurly independence of character, the warm | 


guiſhed Engliſhmen of better days, are exchanged for fantaſ- 
tical conceits, mean duplicity, creeping ſervility, and a dege- 
nexrate apathy in reſpect of every thing that concerns the public; 
when men are every day apoſtatiſing from the pure venerable 
worſhip of their ancient government; ſhaking off their alle- 
giance to the God of their fathers, in order to become the 
laves of foreign idols and foreign ſuperſtitions—Amidft 
x; ſcenes of ſo melancholy complexion, and ſtill more melan- 
choly augury—it is gratifying to the fancy, reviving to the 


| ſages, of magiſtrates which they exhibit, there is no figure which 


character was made up of ſuch excellent ingredients, mixed in 


[ La ] 


Lord Keeper Somers,* in one of the moſt learned 


to 
| * The reader will, T truſt, excuſe me if I here interrupt the 
courſe of a dry, legal argument, to indulge in thoſe reflections 
which the name of Lord Somers ſo naturally excites. At a 


ful in empyrical pretenſions, when the old good ſenſe, the plain 


inbred love and reverence for their country, which diſtin- 


ſpirits, and ſoothing to the heart, to look back on thoſe bright 
days which uthered in the preſent century, on the good times 
of this favoured people. Amidſt the group of ftateſmen, of 


more ſtrongly engages the eye, none of more comely hneaments, 
or venerable aſpect than that of the great Lord Somers, His 
ſach due proportions. and with ſo kindly an union, that as far b 
as perfection can be pronounced of man, it may fairly be pro- 

nounced of him; it was a character in exact ſympathy and con- 

formity with the government of which it was the ſtrength, the 
ornament, and the pride. It was juſt what the character of an 

* magiſtrate and ſtateſman ſhould be ; formed on the 

ſtudy 


3 E 


1 


to the canvaſſing of a legal queſtion, maintain 4 


the contrary en It will be proper to give 


ſome 


ſtudy of the Engliſh conſtitution, animated by its ſpirit, par- 
taking of thoſe various paſſions, propenſities, and principles, 


which 1 it corrects while it inſpires. The ſentiments of a re- 
5 publican were at his Heart, whilſt his anderſtanding recognized 
the neceſſity of a monarchical controul. The rights of the 
+ people were the objects of his <varmeſt affe&ion; the expedi- 


ency of a limited prerogative had penetrated into his inmoſt 
conviction. He Irved liberty, and re/pefed government. 
He equally ſupported both; but the one from feeling, the 
other from duty. He ſteadily oppoſed himſelf to every attempt 
againſt the eſtabliſhed church. He looked upon it as an eſſen- 
tial part of a great whole, incorporated with the civil confti- 


tution, not only by poſitive law, but ſtill more intimately by 
time, which by weaving new ties and bands of connection, aſſi- 
milated the genius of both to each other, and multiplying the 


principles of coherency and fitneſs, had made it impoſlible to 


ſhakethe church without mainly endangering the ſtate, Beſides, 
as he was not a metaphyſical politician, he payed ſo much reſpect 
to the wiſdom of his anceſtors, as not wantonly to invade an 
union which they had held inviolable. But whilſt he bowed | 
to the dignity of the prelacy, he was far from ſeconding the 
| bigotry and perſecuting ſpirit which diſgraced ſome of its 
members. He looked upon the Diſſenters as a decent induſ- 
trious ſet of men, whoſe regular perſevering hahits of co- 


nomy and labour were the ſinews of our commerce, and conſe- 
quently among the main principles of our wealth and proſpe- 
rity. He conſidered perhaps even their faults and vices as a 


good temperament in a government conſtituted like ours, to 


manners leſs harſh and crabbed indeed, but withal of a more per- 


eden tendency,—— Their ſourneſs and ſeverity not an ill 
corrective 
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2 grave and venerable magiſtrate, pure like that equity which 


| „ 
ſome account of the caſe that occaſioned this 
celebrated difference. 
Charles 


corrective to the increaſing licentiouſneſs of the times; their 


parſimony to the luxury and profuſion of the higher orders; 
their leaning in favour of a republican form of government, 
to the ſervile ſentiments and doctrines which are ſo apt to 


obtain currency in courts. I believe, if his hiſtory be atten- 


tively ſtudied, his politics will be found to be much of the 
caſt and complexion that I have deſcribed : I flatter myſelf 


at leaft that I do not draw from fancy. I have compared the 


invectives of his enemies with the panegyrics of his friends. 


Amidſt the violence and bitterneſs of party contention, his 


character was rigorouſly ſcrutinized, The moſt exquiſite diſ- 
cernment, the moſt poignant wit, both ſharpened and invigo- 
| rated by the animoſity of faction, were employed an ſearching 
tor flaws, and expoſing them in the moſt glaring points of 
view. As an Engliſh flateſman and magiſtrate, he is raiſed 
in our eſtimation by the pains that were taken to lower him. 
Perhaps we ſhould not have ſeen the exquiſite mixture and 


temperament of his paſſions and principles, his ſubtle appre- 
Renſion of the nature and ſpirit of our conſtitution, and the 


Ari conformity to it, which he obſerved in every pitt of 


his life and conduct; at leaſt not painted in ſuch animated 


colours, and diſpoſed among ſuch a number of agreeing lights, 2 


had it not been for the acute and eloquent malice of his ene- 
mies. If after having c-ntemplated him as a ſtateſman, keep- 


ing every part of our conſtitution in exact equipoiſe, at once 
the champion of the people, and the guardian of the throne, 


we follow him to the ſupreme ſeat of juſtice - We find him 


he. 
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hiſtory, which could not boaſt of any more diſtinguiſhed orna- 


"=o 


Charles II. as a compenſation to thoſe who 


had ſuffered by the arbitrary act of ſhutting up 


the 


he adminifiered: complete maſter of the laws of his country, 


illuſtrating them by his acuteneſs, and adorning them with his 


eloquence, If after that we attend him to the ſenate, he 


appears the oracle of the higheſt order in the ſtate, the pro- 
poſer of the ſoundeſt counſels and moſt ſalutary meaſures; 
perſuaſive, impaſſioned, argumentative, according to the ſub- 


ject; awing by the dignity of his manner, and charming by 


the ſweetneſs of his ſpeech. In private life he gathered about 


him whatever genius had of the moſt exalted, converſation 
moſt elegant and delightful, wit moſt happy and accompliſhed. 
He was the friend and companion of Swift, Addiſon, Con- 
greve, and all the other fine writers of the time. By the teſ- : 
timony of thoſe whom party diviſions afterwards made his 


enemies, he ſhone a wit among the wits, and was not indebted 
to his conſequence in the ſtate, and his rank of Lord Chan- 
cellor, for the attention which he engaged, and the pleaſure 


which he inſpired. His manners were of the highef poliſh, 


his diſcourſe of the moſt exquiſite urbanity. He was not 


afraid of expoſing his reputation to the enquiry of private and 
familiar acquaintance, He knew how to maintain his dignity 
without the helps of ſullen reſerve and ſolitary ſtatelineſs. He 


did not miſtake ftif-necked haughtineſs for becoming pride. 
He did not fly from the oftentation of a public ſcene to the 


_ converſation of paraſites and ſycophants, to exerciſe an indo- 


lent ſuperiority, and pamper his ears with daily flattery—like 
thoſe who ſeem conſcious that they are tall only when upon 
ſtilts, His private pleaſures were as elegant as his public ta- 
lents were ſplendid. He lived in the brighteſt period of Engliſh 


ment 


E ] 
the exchequer, granted to them reſpectively an 
annuity charged upon the revenue of the exciſe, 


This annuity was for ſome time regularly paid 


to them, but in the reign of King William it 
became conſiderably in arrear. A monſtrans de 

| droit, as -it was called by Lord Holt (Lord 
Somers denying that this name properly belong- 
ed to the proceeding) was brought before the 
Barons of the exchequer, by the repreſentative 
of one of the original annuitants, for a compul- 
ſory injunction on the treaſury. Upon this aroſe 


the great queſtion concerning the appoſiteneſs of 
the remedy. The Barons decided in favour of 


the proceeding, and gave judgment accordingly. 


ment than himfelf. Such was his fortune and ſuch his virtue. 
He has delivered down a name to poſterity which will be che- 

| Tiſhed and revered as long as the nobleſt work of human wiſ- 
dom, the Britiſh Conſtitution, is underſtood and admired. 
Whenever deſpotiſm or anarchy triumphs, the memory of him 
who was equally an enemy to both, will probably be treated 
with diſreſpect. But if immortal ſpirits can be at all affected 
by the opinions of us ſhort-ſighted mortals, Lord Somers will 
ſeel rather pride than humiliation from ſuch a deſtiny. He 
will lament the folly of his degenerate countrymen, but he will 
have no cauſe to grieve that they were no longer capable of 
perceiving his excellencies, than they were virtuous and free. 


A writ 
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A writ of error was proſecuted before Lord 


K. Somers, aſſiſted by the Judges of the other 
courts. | All theſe, except Treby, E. J. of the 


Common Pleas, concurred with the Barons; but 


the Lord Keeper diſſenting, and the ſole right 
of adjudication belonging to him, the judgment | 

3 of the inferior court was reverſed. The Houſe 
of Lords decided with the Exchequer n 
he Exchequer Chamber, 


This is a ſummary . the caſe. The 


fair inference ſeems to be, that whatever praiſe 


we may beſtow on the ingenuity, acuteneſs, and 


learning of the Lord Keeper, we muſt conſider 
the law as on the fide of his rival, ſince ſuch was 
the ultimate deciſion of the tribunal having the 
right to decide. It may not be unacceptable to 
: the reader to have the grounds of the contro- 
verſy a little opened. 


There can be no doubt that a monſtrans de 
droit, or a proceeding ſometimes called a mon- 


ſtrans de droit, was known at the common law. 


But Lord Somers contended that it was confined 


to 


* 2 2 22 Nee R 
* — 2328 4 7 — 


2. 1 2 a 3 — 
- 2 S b > r 9 R £ = 

; . — ; _ p 2 : 2 SE 2 a 
ke Ro OL ˙ IIS oe. I, wr EIS fo A ENS RY REES g T al 
8 BS 2 5 — 

N = * 2 4a un 8 % A * * ” bh 

r r * 3 - — df —  _, — 2 e 22 = ae 
2 She . don Fw. ” : —_ 7 5 — $1 : 8 — 


. Dh, = 
S — » 
* a 0, — 


. 
* e BY 3 
— Bees a : ” = 
, — — 
py 4 22 — 


ores * + 7 . 

4 - 3 1 — . 
r 
e . 

WF as, x T2 

3 bf 

. AAA. a> 
„ 


— 


e 1 


— . 7 
* . — 
i 


331 
e 


CO En or 

4 >. "© N 4 
r 
— 92 — . 


” 9 — 8 
——— Cates — . 

* EEE eee 

3 . r 

— 1 — us bs 
n my hv 2 + . wo Ly 


C0} 


to a very narrow compaſs of caſes, and was fo 


ſpecially circumſtanced as not very properly to 


receive that name. This courſe of litigation 
was open to the ſubject, when his title, as well 
as the foundation of the King” $ claim, appeared 
upon record. As in caſe a previous diſſeizin 


was found by the ſame office that recorded a 


failure of heirs ! in a deceaſed tenant of the crown. 


The ſame ſtatutes which have extended the re- 


medy by traverſe, have enlarged the proceeding 
by monſtrans. But in every caſe which the 
: legiſlature takes notice of, as the ſubject of its 
proviſions, the King is quaſi plaintiff, and the 
ſubject quaſi defendant. 


droit, which ſubſiſts under the operation of 


The monſtrans de 


ſtatute law, is in ſubſtance a plea to repel a 
= claim—never : a writ, or bill, or declaration to 
urge one. So far it agrees with the traverſe. 
Both have reference ro a previous proceeding on 
the part of the crown. They are inſtruments of 
defence, accommodated to the different circum- 
ſtances in which a defendant may be placed. 


If the record introducing the litigation advances 


a fact, which it imports the party concerned to 


diſpute; * 
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EW 5 
diſpute ; he has recourſe to the method of tra- 
verſe. If a new fact is to be diſcloſed, in order 
to defeat the concluſion ariſing from the alle- 
gations on the part of the crown, a monſtrans de 
droit is the regular manner of proceeding. On 
this part of the ſubject there was, it ſhould ſeem, 
no difference of opinion between the Lord 5 
Kceper, and the Chief Juſtice. But the latter 
5 affirmed, that diſtinctly and independently of the 
enabling ſtatutes above alluded to, a monſtrans 
de droit lay at common law as an original pro- 
ceſs, which the ſub) ect might proſecute i in cer- 
tain circumſtances. He contended that the 
ſubject was not always driven to his petition of 
right. A petition he likened to a real action at 
common law, wherein no damages were reco- 
verable -A monſtrans de droit to a poſſeſſory 
action, in which not only the immediate object | 
of the ſuit, but damages for the detention, might 
be obtained. The Lord Keeper maintained ge- 
5 nerally that there was no method whereby a claim 
4 might be preferred againſt the crown, but peti- 

tion that no ſuch proceeding as that deſcribed 
by the C. J. cxifted at common law—that 


monſtrans 


1 


| enen de droit was a legiſlative extenſion of 
the narrow defenſive remedy before exiſting, to 
which a name of ſubſequent origin had been im- 
properly applied. Such was the controverſy 
between theſe two great men. I cannot help 
thinking (though upon 4. ſubject of ſuch nice 
and abſtruſe erudition it is with great diffidence 
that I indulge any ſentiment) if a monſtrans de 
droit Was a regular courſe of proceeding in the 
: caſe of the Bankers, the fame might be proſe- 
| cuted } in the preſent caſe. "US is true Lord Holt, 2 
in his argument, circumſcribes the remedy of 
| monſtrans de droit within very narrow bounds. 
He guards it by very ſtrict limitations: : 1. The 
claim of the ſubject muſt be founded on matter 
of record. But if the letters patent of Car. 2. 


brought the Bankers“ caſe within the terms of 
this diſtinction, why ſhould not the act of Edev. 


3. be equally available to the Prince of Wales ? 
2. The circumſtances of the claim muſt not im- 
port a deſtruction of the King's title. The pre- 


tenſions of the Bankers were allowed not to carry 


ſuch import. It is difficult to diſtinguiſh the 
Prince's claim from theſe favourable circum- 
" ſtances. 


Y 


e 


and ordains a correſpondent payment. 
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ſtances. The Bankers, to make uſe of the words 


of Lord Somers, ſet up a title to the inheritance 


A of a part of the exciſe. The Prince ſeeks only: : 
to recover certain ſums of money had and re- 
: ceived to his uſe. 3- The thing ſued muſt not 


: have been turned i into a right. Here the Prince' 8 : 


caſe i is more favourable than that of the Bankers. 


The latter proſecuted a ſuit, in the nature of a 


writ of annuity, where the judgment i is for the 


whole of the future inheritance as well as for the 


areas; The ſuit of the former would be ana- 


logous to a writ of account, which in its imme- 


diate effect can only be retroſpective. The 


i judgment directs an enquiry into what! 18 due, 


This would certainly be the moſt expeditious 
method of trying the litigated point, yet as Lord 
Holt guarded the remedy in queſtion by limi- 
tations of ſuch nice technical import, as he | 
admitted 5 a petition to lie in every caſe concur- 
rently with it, as the authority of Lord Somers 
ſtands againſt the whole doctrine, and as nothing 
ſhould be more cautiouſly avoided than giving 
18 room 
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room for turning the attention of the court from 


— 


a liberal enquiry into the validity of the claim, 
to a technical diſcuſſion about the form in which 


it ſhould be brought forward — upon all theſe 


conſiderations a petition N is the mode of 


proceeding to —. ͤ 


A petition lies for goods as well as for lands.“ j 
It lies for a ſum of money, for. an annuity, &c. 


It was the courſe of litigation purſued in a 
e of caſes recited by Lord Somers, 
many of which bear a very ſtrict analogy to the 
caſe of the Prince. 


The Prince's claim is a proper ſubject for 
equity. Matters of account. have fallen almoſt 
entirely under the equitable Juriſdiction of chan- 
cery. The writ of account has got into diſuſe. 
Where a variety of papers are to be examined, 
a number of interfering claims to be adjuſted, a 
vaſt complication of matter to be diſentangled; 


* Stamf, Prær. 72s Com. Dig. Prær. D. 


+ L. Somers's Arg. ＋ Ib. paſſim. 
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the rules of the common law are too ſtrict for a 


Ld 


complete diſcovery of the truth. The courſe of 


proceeding muſt in a great meaſure be accom- 


modated to the circumſtances of the particular 
_ caſe, which can be done only under the latitudi- 
narian powers of a court of equity. 


A monſtrans de droit could regularly be pro- 


ſecuted only on the law ſide of the chancery, or 
the ordinary legal court of the exchequer. * 


It is true the litigation in the preſent caſe cannot 


originate under the ordinary form of an Engliſh | 
bill. Buta petition may conclude with a ſpecial 
| prayer, that the King ſhould refer the claim of 
| his petitioner to the equity of his chancellor, 
and the anſwer purſuing the ſpecial prayer may 


refer it accordingly. Then the whole queſtion 


may be tried with little variation, I ſhould think H 
from the accuſtomed courſe of practice. 15 


9E. Holt' $ 1 
+ Witt, Treat, on plead. i in Chan, 30. 1 vel. 445» 446. 
„ A peti- 
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ſupercedes the neceſſity of a commiſſion“. 


L 102 J 
A petition may be purſued in any court ac- 
cording to the prayer and the ſubſequent in- 


dorſement. 


If the prayer be general, que le roy luy face droit, 


and the anſwer be accordingly, ſoit droit fait al 
Partie, then the petition ſhall be delivered to the 


chancellor, and a commiſſion ſhall go to find © 


the right of the party that being found, he 18 
let! in to interplead with the King. 


cellor 1 in this caſe fits i in his court of law. 


The chan- 


But a ſpecial reference to the equity ſide of 


the chancery ſends it there immediately, and 


In the ſame manner it may be ſent ro the 
King” $ Bench or Common Pleas. 


A petition has been ſometimes. to the King 


in Parliament, and an act has been made in con- 5 


ſequencef. 


LS. Arg. Stamf. Prær. 7 3. 
+ Stamf, Przr, 72. Seld, Jud, in Parl. 2. 


L 103 ] o 

To the King in his chancery or other court— 
This is equivalent it ſhould ſeem to a ſpecial 
petition. 


A ſpecial petition in the manner I have be- 
: fats deſcribed ſeems upon the whole the moſt 
adviſable courſe of proceeding. for the Prince 
to purſue, ſuppoſing him inclined to try his 
= title with the crown, and to be i in proper time ; 
4 for ſo doing. This latter part of the ſuppoſi- 
| tion naturally introduces a very material ſubject 
of inquiry—How do the ſtatutes of limitation 
operate upon the caſe? ? The phraſe Petition of | 

right might ſuggeſt a notion that this mode of 

: proceeding ſtood upon the ſame grounds as a 
writ of right, and was governed by the ſame 
rule of limitation. On the other hand, the 
analogy deſcribed by Lord Holt between peti- 
tions and actions real at common law, might be 
b ſuppoſed perhaps to bring them within the 
predicament of writs of entry—But though a 
_ petition of right is ſometimes againſt the King 
What the two above-mentioned writs are againſt 
the ſubjeR, may be grounded on the like cir- 
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[ 104 ] 


cumſtances of title, and be purſued for the ſame 


objects of litigation; yet, according to Lord 


Somers, it is the ſole mode of proceeding in 


all the variety of inferior caſes ; ; and though not 
the fole, yet is a concurrent remedy even in the 
opinion of Lord Holt, the great advocate for a 


limited extent to the courſe of litigation by 


monſtrans. Both the writ of right and writ of 


entry lie only for lands. The former can be 


brought only by a tenant in fee ſimple ; the | 


latter is confined to the tenant of a freehold. 


| Now a petition may be brought for chattels 


real, for goods. Lord Holt admitted it would 


have been a regular proceeding in the caſe of 
the Bankers. It may therefore have an annuity 
for its object. The fair inference from what 
has been ſtared i is, that a petition of right ſhould 
be conſidered only as a general ſubſtitute againſt 
the King for the immenſe variety of actions 
which are open againſt the ſubject. The only 
ſubſtitute, according to Lord Somers, concur- 
rent with another mode of proceeding, accord- 
ing to Lord Holt. A petition therefore has no 
general diſtinct character bnlonging to it, but | 

in 
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90s 1 
in every caſe correſponds to the particular ſuit 
which in ſimilar circumſtances between ſub- 
ject and ſubject would be thought the pro- 


per mode of proceeding. The monſtrans in 


the caſe of the Bankers was conſidered with 

reference to the writ of annuity, of which it. 
Was alledged to be the ſubſtitute i in that parti- 
cular inſtance againſt the King. If this is the 
rule of judgment in reſpect of the monſtrans, 
| ſuppoſing itin a preſcribed circle of caſes to be 
. El concurrent remedy with Perition, conformably 
i to the opinion of Lord Holt, it muſt be ſo 
4 | likewiſe in reſpect of the petition which upon 8 
this ſuppoſition would differ only in form, and 
= in the larger extent of its operation. Theſe 


grounds being laid, the only queſtion that ariſes 


is, to what ſuit againſt the ſubject would a pe- 


tition preferred by the Prince, in purſuance of : 


his ſuppoſed claims, correſpond, and what is 


the rule of limitation in reſpect of ſuch a ſuit ? 2 


It is clear that a writ of account 1s the regular 


courſe of proceeding at common law on the 


part of an aggrieved minor againſt his guar- 


dian. Now the time of limitation by ſtatute 
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21 Fac. I. c. 16. for this writ (with an excep- 


ſix years. 


of this court, as well as of the courts of law; 


yet a certain degree of liberality has always 


| table Juriſdiction. 


tion to the caſes of merchants and factors), is 
It ſhould ſeem to follow, that the 
lapſe of fix years without any proceeding inſti- 
tuted ſince the title to account aroſe, would be 
YT good bar to a petition in this caſe, This is 
regularly true But it mould be remembered, 7 
that a petition ſpecially framed may introduce 
the litigation into the court of chancery. The 
ſtatutes of limitation regulate the proceedings 55 


prevailed conformable to the nature of an a 


The court will direct an account after a great 
length of time, if no preſumption of ſatisfac- 
tion ariſes from it, and if plaintiff - 8 title was 


not diſcloſed to him i in due time“ *. 


1 have hitherto treated of what may be pro- 


ply” called a courſe of lirigation. A contro 
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2 Ven. 472. vid, the language of Lord Hardwicke, 
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XZ fſettledinadi ferent way—The twelve Judges have 
4 N been conſulted and though their determination 
2 thus extrajudicially pronounced j 1s not perhaps 
binding upon any party, yet it has always been 
ſubmitted to. Indeed the opinion of a large | 
majority is ſo firong an evidence of the law i in 
the caſe, that no one, it is to be preſumed, will > 
think of proſecuting a claim i in oppoſition to "IT 
It muſt i in general have the effect of a formal 
ſentence.— This prerogative claimed by the 
crown of extrajudicially conſulting the Judges, 
has at all times been looked upon with an eye 
of jealouſy. It uch certainly to be very par- | 
8 ingly exerciſed. Yet it is admitted there are 
caſes ſo peculiarly circumſtanced as to warrant 
this mode of proceeding. Whether that which 
has been the ſubject of our enquiries falls under 
= fs deſcription, I ſhall not take upon myſelf to 
I determine. A wiſh, however, ſeems to be pretty 
I | general, that the queſtion of right might be tried 
WM (if tried at all) without the indecency of a formal 
litigation between a ſon and his father, a ſubject 
and his ſovereign. The mode here mentioned 
* 18 
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conſtant and buſy agitation about us; 


| [ 


is ſanctioned by the practice of ancient times, 


108 ] 


and may perhaps be conſidered as not il ſuited 


to the end propoſed 0 


Theſe are the arguments and obſervations | 
which have occurred to me on the four different 
queſtions into which the ſubject of the Prince 
of Wales“ 8 eſtate naturally branches out. 1 


truſt that throughout the whole of this diſcuſſion 
I have rigorouſſy obſerved the limits which 1 
preſcribed to myſelf at ſetting out. 


I have not 
mixed the ſpleen of party politics with inveſti- 


: gations of {ober Juriſprudence : I have not taken 
occaſion from a mere forenſic argument to be- 


tray either my partialities or my averſions.— 


Amidſt the important ſcenes that have been in 


amidft 


the momentous intereſts which have been the | 
ſubjects of diſcuſſion, and, unfortunately for 
Europe, of ſomething more than diſcuſſion ; 


amidſt the ferment of inquiry, the acrimony 


of mutual accuſation, the zcal of various friend- 


* V, Harg. note, Co, Litt. 110, N. p. 
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ſhips and attachments into which our whole po- 
litical world has been thrown, it is impoſſible for 


any individual, however humble, however remote 


Mp H from the tracks of ambition, or the notice of pub- 


 .. 


lic men, if endowed with any thing better than 
a ſoul of earth, not to feel ſome inclination of 
opinion, not to indulge ſome wiſh or harbour 
ſome diſlike ; not to have caught a ſpark from 
thoſe flames which have burnt ſo fiercely it 
every part of the empire. Neither, perhaps, in 


a free country as this ! is, and as it will long con- 


1 tinue, 7 per illos licet, if our enemies at home | 


and abroad do not ſucceed. in overthrowing our 


conſtitution, and rooting up our laws, is it a 
crime in even a private perſon, with diflidence 
and reſpect, at once pay ing homage to the dig- 
nity of the Sovereign and the rights of the 
people, calmly and ſoberly to offer What appears 


do him beſt for the general intereſt ; to praiſe 


without adulation, and cenſure without | acri- 
mony. But men of the moſt approved judgment 
and mature experience ſhould alone undertake 
the delicate taſk of public inſtruction, Perſons 
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ſhould not miſtake a little flippancy of language 


% 


for knowledge, inclination for capacity, their 


preſumption for their vocation. Not only then 


from feeling how unreaſonable any political re- 


flections would be in a work like the preſent, but 


from a deep impreſſion made upon his mind by 


the foregoing thoughts, the author of theſe ſheets 


has determined to be filent on every thing that i 
relates to the Prince of Wales s debts, the man- 
ner in which they were incurred, che propriety 
of diſcharging them, or the beſt means of doing 
it without violating the delicacy of the Prince, 
or unneceſſarily loading a generous people. 
He laments that the ſame moderation has not 
been obſerved by others, that pamphlets written 
| by the moſt deſpicable of mankind, exhibiting 
only the coarſeſt lineaments of the inimitable 


: originals which they appear to imitate; where 


low infolence is ſubſtituted for the dignity of | 


manly reproach, ſcurrility for wit, and a conſtant i 


taſteleſs ſtraining of expreſſion for real elevation 


of ſtyle ; that theſe ſhould have been read and ad- 
mired in a country which has been adorned by 
the writings of a Swift, an Addiſon, and a Bo- 

88 lingbroke, 


E 


lingbroke. This he feels as a diſgrace to our 
taſte, as well as an impeachment of our moral 
and political ſentiments. Whether any litiga- 
tion will be commenced by the Prince againſt 
his royal father, or whether any mode will DE--- 
taken to decide the main queſtion which he has | 
J | diſcuſſed in this Eſſay, he is entirely ignorant. 

| If the ſubject ſhould be. thought proper for a 
legal diſquiſition, he truſts that courſe of pro- 

ceeding will be ſelected which 1 is beſt adapted 

to conſult the feelings and preſerve the dignity 
of every party concerned, as well as to produce 

a fair and impartial diſcuſſion of the contro- 

verſy; aſſured that no longer than the higher 
powers reſpect themſelves, will che people re- 
ſpect them ; and when that reſpect i 1s gone, the 
main principle of political ſubordination is no 
——T. 
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